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Assignments of Error
A. Assignments of Error

L. The trial court erred by finding the private road easement
was used by Mr. Jones. CP 115, paragraph 1.1".

2. The trial court erred by finding lots 3 and 4 of the 1977
short plat were divided into 4 lots. CP 115, paragraph 1.7.

3. The trial court erred by entering the Order Regarding
Parties Rights and Responsibilities in Maintenance of the Road. CP 111-
118.

4. The trial court erred by applving the Order Regarding
Parties Rights and Responsibilities in Maintenance of the Road to
individuals who are not parties to the litigation or benefitted by the
easement. CP 111-118.

B. Issues Pertaining to Assignments of Error

1. Was it error for the trial court to find the casement road
was used by Mr. Jones when he did not use the road, and to find the
1977 short plat was subdivided to create 4 lots when it created 57
Assignments of Error 1 and 2.

2. Was it error for the trial court to enter an order
modifying an express easement, imposing an agreement upon the

parties affecting voting rights, road repairs, a speed limit, road sign

" Clerk’s Papers were designated in COA No, 18697-1-11 prior to the case being
consolidated with COA No. 48367-0-1L References to Clerk's Papers throughout this
brief are to the Clerk's Papers originally designated under COA No. 48697-1-IL



standards, and mandatory dispute resolution through court action only?
Assignment of Error 3.

3. Was it error for the trial court to enter an order binding
non-partics, and extending the express easement to a non-party who is
not benefitted by the easement? Assignment of Error 4.

Statement of the Case

james Dunn owns property at the corner of Ridge West Drive
and 47th Street Court East in Lake Tapps, Washington. CP 28, 45, 47,
60. A 1977 short plat created the original lots owned by the parties in
this matter (Short Plat 77-606). CP 42, 127. The short plat created four
lots and a private roadway (47th Street East, which is to be distinguished
from 47th Street Court East) across the north part of what is now Mr.
Dunn’s property. Id. The roadway is gravel. CP 90-93. The lots created
by the 1977 short plat were further subdivided in 1984. CP 44, 45, 129,
131. Lot 3 of the original short plat was divided into two lots (Short Plat
8406130239}, and Lot 4 was divided into three lots (Short Plat
8406010455). Id.

The following diagram illustrates the land owned by the parties

and the location of the private road.
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(47th St. E)
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Beltrame Bowers é?
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The original 1977 short plat map read:

Said developer and/or adjoining landowners and their
successors shall bear the expense of constructing and
maintaining all private roads and ecasements on this plat.

CP 127. The two short plats from 1984 rcad:
All lot ownerships shall include their adjoining portions
of property for the private road easement as shown on
the plat. Said developer and/or adjoining landowners and
the successors shall bear the expense of constructing and
maintaining all private road and easements on this plat.
Before consideration of any proposal to dedicate such

roads to Pierce County such roads must meet the
standards of Pierce County.

CP 129, 131.

The Bowers, Cobbs, and Beltrames access their property over
47th Street Court East. CP 61, Finding of Fact 1.10. In 2014, the parties
litigated whether Mr. Dunn was permitted to place speed bumps in the

portion of 47th Street East adjacent to his property to reduce speeding



by the other parties. CP 57-64. The Bowers, Cobbs and Beltrames
removed all the speed bumps prior to trial. CP 33, paragraph 3.15.
Following trial the court ruled Mr. Dunn could install one speed bump.
CP 57-58. The court’s order was entered March 19, 2014. 1d.

A year later, the Cobbs sold their property to Josiah and Jennifer
Lewis, and moved from the neighborhood. CP 92, 144; RP (10/16/15) 3.

In May 2015, the Bowers and Beltrames filed a motion asking the
court to find Mr. Dunn in contempt of court for repairing the easement
road with pea gravel instead of road gravel. CP 66, 69, 83-84, 86-87. The
Bowers and Beltrames raised several other complaints in support of
their motion. CP 66-88. Mr. Dunn denied the allegations, and stated he
placed 7/8 inch crushed rock, not pea gravel, in the roadway. CP 90-93.
Mr. Dunn also pointed out the road repairs were completed 9 % months
earlier, in August 2014. Id.

At the hearing in June 2015, the court found Mr. Dunn was not
in contempt of court. CP 97-98, 109-110. The court also urged the
parties to enter into a road maintenance agreement. CP 97-98. On
October 2, 2015, counsel for the Bowers and Beltrames sct a hearing for
presentation of the order that Mr. Dunn was not in contempt and
adopting a road maintenance agreement. CP 97-108, Although counsel
for the Bowers and Beltrames stated, “The Road Maintenance
Agreement has gone through several versions and is an effort to address
the concerns raised by all partics, including Defendant,” this was the

first time counsel for Mr. Dunn saw the proposed road maintenance



agreement. CP 98, 120; RP (10/16/15) 3-4. Through counsel, Mr. Dunn
objected to entry of a road maintenance agreement because it would
modify the existing express easement. RP (10/16/15) 4-5.

Acknowledging the parties did not agree to enter a road
maintenance agreement, the court asked counsel for the Bowers and
Beltrames what relief they were requesting. RP (10/16/15) 8:25-9:24.
Respondents” counsel asked that the proposed road maintenance
agrcement be adopted as an order. Id. Recognizing the court could not
force Mr. Dunn to sign an agreement, it took the matter under
advisement for the purpose of incorporating a road maintenance
agreement into an order as requested by respondents’ counsel. RP
(10/16/15) 9-10.

On November 23, 2015, the court wrote a letter to counsel, again
confirming it could not compel the parties to enter into a road
maintenance agreement. CP 111-112. But the court said it could enter
an order that would, “place the partics in the same position as would
have been had they been willing to agree.” CP 111. The court then asked
counsel for respondents to submit their proposed road maintenance
agreement for modification by the court. CP 111-112. The court
notified the partics cither side could request a hearing after the order
was entered. /d.

On December 9, 2015, the court issued another letter ruling and
attached an Order Regarding Parties Rights and Responsibilities in

Maintenance of Road (“Order Regarding Rights and Responsibilities”).



CP 113-118. The Order Regarding Rights and Responsibilities applied
to five lots, including Bowers’, Beltrames’, Lewis’, Dunn’s, and a new lot
outside the plat owned by Robert Jones. Compare CP 118 to CP 150.

The following diagram shows what lots were affected by the order:
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Neither the Lewises nor Mr. Jones are parties to the litigation.
CP 1, 27. The order allocated responsibility for maintenance of the road,
established a voting structure for improvements, set a speed limit,
cstablished construction standards for the road, created rules for street
signs, and ordered dispute resolution through court action only. CP
114-118. The letter ruling invited the parties to address the court if
there were any questions. CP 113.

On December 17, 2015, Mr. Dunn filed a motion asking the
court to reconsider its decision and vacate the Order Regarding Rights

and Responsibilitics. CP 119-150. Mr. Dunn objected generally to the



order being entered at all. CP 119-121; RP (1/29/16) 3-8. But he also
specitically objected to the order applying to non-parties (the Lewises
and Mr. Jones), expanding the easement to benefit property not
included in the original casement, and applying public road
construction standards to the gravel road. Id. Counsel for the Bowers
and Beltrames responded that the Lewises and Mr. Jones agreed with
the order and therefore Mr. Dunn was not prejudiced by their inclusion.
CP 152:7-12.

The court granted Mr. Dunn’s motion in part, removing the
requirement that the road meet county road standards. CP 154. But the
balance of Mr. Dunn’s motion was denied. RP (1/29/16) 20-25. Mr. |
Dunn appeals. CP 155-161.

Argument

1. The standard of review is de novo because the court’s order
presents issues of mixed law and fact, and any errors in the
trial court’s findings are either not disputed or not supported
by substantial evidence.

The error of law standard of review should be applied in this
case because the issues presented are mixed law and fact. Brundridge v.
Fluor Federal Services, Inc., 164 Wn.2d 432, 191 P.3d 879 (2008);
Rasmussen v. Employinent Security Departinent of the State of
Washington, 98 Wn.2d 846, 658 P.2d 1240 (1983). Where the issues
present both legal and factual questions, but where the factual issues are
not disputed, the proper standard of review is de novo. Brundridge v.

Fluor Federal Services, Inc., 164 Wn.2d at 141.



In the present case the trial court entered findings of fact at CP
115, paragraphs 1.1 through 1.11 (paragraphs 1.2 through 1.4, 1.6, 1.8
and 1.9 are missing). CP 115. Paragraphs 1.1 and 1.7 contain errors. It is
unlikely respondents will dispute the errors, since the errors appear to
be the result of simple mistake or confusion. But even if respondents
assert the findings are correct, the findings are not supported by
substantial evidence and should be reversed. Griffin v. Thurston County,
165 Wn.3d 50, 196 P.3d 141 (2008).

In paragraph 1.1, the error is finding the roadway was used by
Mr. Jones. CP’ 115, paragraph 1.1. There is no evidence in the record to
support the finding. CP 30, paragraph 3.5, 124, 146-150. Mr. Jones’ lot
has direct access off of Ridge West Drive. CP 150. There is no reason for
him to use the private road. The next errors are in paragraph 1.7, which
says the 1977 short plat was further subdivided to create 4 lots that
served all the listed plats (including Mr. Jones'). CP 115, paragraph 1.7.
Lots 3 and 4 of the 1977 short plat were subdivided in 1984 to create 5
lots, not 4, CP 127-131, 150. Also, the road is not identified on the Jones
plat. CP 124, 146-150.

This appeal raises issues of mixed fact and law. Because the
factual errors are either undisputed, or not supported by substantial
cvidence, the court should apply the error of law standard and review
the issues de novo. Brundridge v. Fluor Federal Services, Inc., 164 Wn.2d

432, 191 1.3d 879 (2008).



2. The trial court exceeded its authority by entering an order
establishing rights and responsibilities for the use,
maintenance and improvement of an express roadway
easement because that order varies or creates obligations
among the parties they did not agree to.

The Order Regarding Rights and Responsibilities should be
vacated because it imposes an agreement on the parties they did not
make thernselves. Even when the court is well-meaning, it is not proper
to impose an agreement upon the parties. Our state supreme court
observed:

We have consistently held that we cannot upon general

considerations of abstract justice male a contract for the

parties that they did not make for themselves, Merlin v.

Rodine, 32 Wn.2d 757, 203 P.2d 683; Chaffee v. Chaffee,

19 Wn.2d 607, 145 P.2d 244, and cases cited therein.

Jackson v. Domischot, 40 Wn.2d 30, 34, 239 P.2d 1058 (1952). Further,

A court may not create a contract for the parties which

they did not make themselves, 1t may ncither impose

obligations which never before eaisted, nor expunge

lawtul provisions agreed to and negotiated by the parties.

Wagner v, Wagner, 95 Wn.2d 94, 104, 621 P.2d 1279

(1980); Farmers fus. Co. v. Miller, 87 Wn.2d 70, 549 P.2d

9 (1976).
Agnew v, Lacey Co-Ply, 33 Wn. App. 283, 288, 654 P.2d 712 (1982).

The original issue in this case was whether Mr. Dunn could
install speed bumps in the easement road, and if so, how many. CP 1-56.
In their prayer for rclief, respondents asked for an order confirming the
existence of the easement, ordering Mr. Dunn to remove the speed
bumps (which respondents had alrcady removed), and restraining Mr.

Dunn from installing speed bumps in the future. CP 35. Following trial,

the court ordered Mr. Dunn could install one speed bump, specified



details of its construction, and required Mr. Dunn give 72 hours’ notice
prior to construction. CP 57-58. That was the full extent of the court’s
order following trial. /d.

The issue of a road maintenance agreement was first raised by
the trial court at a hearing on June 5, 2015, more than a year after trial.
CP 97-98. Four months after that, respondents filed a motion for entry
of a road maintenance agreement. /d. Respondents repeatedly implied
the proposed agreement was the product of negotiation, but it was not.
CP 98, 120; RP (10/16/15) 3-9.

The trial court acknowledged it was improper to force the
parties into a road maintenance agreement. CP 111, 113; RP {(10/16/15)
8-10. Nevertheless, that is what the court did. By letter dated November
23, 2015, the court asked counsel for the Bowers and Beltrames to
provide their proposed road maintenance agreement in Microsoft
Word format so it could be used to craft the court’s order. CP 111-112.
With a few exceptions, the court’'s Order Regarding Rights and
Responsibilities mirrors respondents’ proposed road maintenance
agreement, even incorporating factual errors from the proposed
agreement. Assignments of Error 1-2; CP 101-108, 114-118. The
following chart shows the correlations between the court’s order and

the proposed road maintenance agreement.

-10-



Order Proposed Agreement

Paragraph 1.1 Third recital
Paragraph 1.5 Second recital
Paragraph 2.1 Paragraph 1
Paragraph 2.2 Paragraph 2
Paragraph 2.3 Paragraph 3
Paragraph 2.4 Paragraph 5
Paragraph 2.5 Paragraph 6
Paragraph 2.6 Paragraph 7

Compare CP 101-108 to 114-118.

Inits oral rulings, the trial court scemed to acknowledge it was
imposing an agrcement on the parties, with the only distinction being
Mr. Dunn was not required to sign the agreement. At the hearing on
October 16, 2015, the court commented,

Well, I don’t think I can say, Mr. Dunn, you're required to
sign this, I don’t think I can do that. I think [ can
incorporate it into an order of the court which outlines
all of the parties’ obligations.

RP (10/16/15) 9:12-16. In January 2016, the court went on to explain:

1 think I do have the authority to make -- I don’t have the
authority to make the parties enter a road maintenance
agrcement. That's, of course, the Buck Mountain case. In
Bushy and Bitck Mountain, | think the appellate courts
have made it clear that whether we're talking about
express easements or we're talking about implied
easements, the holdings of those cases apply. There was
some argument in the subsequent of the two cases, Buck
Mountain, that you can draw a distinction between
implied and cxpress casements. but these motions remain
the same. And included in these holdings are certain

~11-~



obligations that are pretty much consistent with all
easements and this is also set out in the Restatenient of
Property Third. That’s this idea that parties have to share
and share alike and contribute.

RP {1/29/16) 22:17-23:6.

Despite acknowledging it could not force the parties to enter a
road maintenance agreement, the court imposed one on them anyway.
By entering the order, the court would, “place the parties in the same
position as would have been had they been willing to agree.” CP 111.
The court’s order extends use of the road to new parties, establishes a
speed limit, goes into detail about the process for requesting and paying
for road repairs, establishes standards for road signs, and mandates
court action as the only dispute resolution process. CP 115-117.

The original express casement was already clear about who was
entitled to use the casement, and that the parties to the casement were
responsible for sharing the costs of road maintenance and repair. CP 42,
127,129, 131. By moditying the express casement, extending its use to
other properties, and adding new terms, the trial court exceeded its
authority. Jackson v. Domschiot, 40 Wn.2d at 34.

The trial court referenced several cases in its oral ruling,
apparently reasoning it was not imposing an agreement on the parties,
but exercising its inherent authority to resolve disputes. RP (1/29/16) 8.
The cases relied upon by the trial court consistently recognize parties
must share the cost of maintaining an easement. But none of the cases
support imposing an order on the parties such as the one this trial court

did. In each of the cases referred to by the trial court, the question

-19-



raised was who was responsible for costs of maintaining an easement
and in what shares. That is not an issue in the present case because the
express casement already states the parties share in the cost of its
maintenance and repair, and none of the parties dispute that obligation.
CP 42,127,129, 131; RP (10/16/15) 5:2-6.

In Buck Mountain Homeowner's Association v. Prestwich, 174
Wn. App. 702, 308 P.3d 644 (2013), the Prestwiches shared a road used
by a homeowner’s association (*HOA”). The HOA had an express
easement, but the Prestwich property was outside the HOA. A dispute
arose over cost of road maintenance and repair when the HOA issued
the Prestwiches an assessment. The HOA then sued for declaratory
judgment and collection of the assessments. The trial court entered
judgment for past duc assessments and ordered the Prestwiches to enter
into a road maintenance agreement with the HOA. The trial court held
the Prestwiches must share equally in the cost of road maintenance
expenses because of their use of the road. But court of appeals held it
was error to require the Prestwiches to enter into an agreement with the
HOA.

The Buck Mountain case rclied in part on Bushy v. Weldon, 30
Wn.2d 266, 191 P.2d 302 (1948). The Bus/ty case was an action to quiet
title to a shared driveway. After deciding Weldon had an casement by
implication, the trial court ruled the partics must share the cost of

maintaining the driveway.

-13-



Like Buck Mountain and Bushy, the cases from out of state relied
upon by the trial court all stand for the rule that costs of maintaining an
easement must be shared cqually absent an agreement to the contrary.
Beneduciv. Valadares, 812 A.2d 41 (Conn. App. 2002) (common
driveway) (attached as Appendix A); Freermnan v. Sorchych, 245 P.3d 927
(Ariz. App. 2011) (roadway) (attached as Appendix B); Jartes v. Politis,
361 N.Y.5.2d 613 (1974) (shared septic tank) (attached as Appendix C).
The final case cited by the trial court is similar to the present case
because it confirms the use of speedbumps is appropriate to regulate
speeding on an easement, and then states the cost of maintenance
should be shared absent an agreement. Marsh v. Pullen, 623 P.2d 1078
(Or. App. 1981) (attached as Appendix D).

In each of the cases relied upon by the trial court, the courts
resolved the dispute about who was responsible for paying the costs of
maintaining a shared easement. Again, that is not an issue in the
present case because the express easement already allocates
responsibility consistently with the rules stated in these cases. None of
the cases relied upon by the trial court support entry of an order adding
new parties to the easement, sctting a speed limit, adopting processes
tor making road repairs, establishing standards for road signs, or
mandating dispute resolution through court action only.

Just because the trial court turned the road maintenance
agreement into an order and did not force the parties to sign it does not

mean the order is not forcing the partics into an agreement. The trial

-14-



court itself stated this order, “place[s] the parties in the same position as
would have been had they been willing to agree.” CP 111. By imposing
an agreement on the parties in the form of a court order, the court

exceeded its authority and the order should be vacated.

3. The trial court exceeded its authority by entering an order
purporting to bind non-parties, and extending the easement
to property owned by a non-party who never used the road.

The Order Regarding Rights and Responsibilities should be
vacated because it applies to non-parties. About ten months prior to the
order, Robert and Dcbra Cobb sold their property. CP 92, 144; RP
(10/16/15) 3. They did not join in the motion that led to the order. CP
66. The people who purchased the Cobb property, Josiah and Jennifer
Lewis, were not joined as parties and did not join in the motion. CP 66,
144. They did not even testity in support of the motion. Similarly,
Robert Jones is not a party to this case. CP 1-47. His property is not part
of the three short plats benefitted by the private road casement. CP 123-
131, 146, 148, 150.

When Mr. Dunn objected to extending the order to non-parties,
the trial court concluded Mr. Dunn did not have standing to object.

Specifically the trial court said:

Now, as to the new landowners, I don’t think either party
here has the authority to spcak for them pro or con. And
it they {non-parties| have a problem with these
requirements, and these requirements, really, I think --
not only do I not think they rewrite the short plat, T think
all they do is incorporate some pretty fundamentatl
common law notions and certainly fall within the ethical
authority of the court. So for now, until I hear from these

-15-



parties, I'm going to keep that portion of the order in
effect.

RP (1/29/16) 23:25-24:9.

The statement that it is up to the non-parties to object to their
inclusion in the order is contrary to law. Martin v. Wilks, 490 U.S. 755,
765, 109 S. Ct. 2180, 2186, 104 L. Ed. 2d 835 (1989} (attached as
Appendix E). It is an abuse of discretion to extend orders to non-parties.
Trurnel v. Mitchell, 156 Wn.2d 653 (2006). Adding new parties, or
substituting new parties for existing partics, generally requires serving a
summons on the new party. RCW 4.08.140; see also CR 17, 19, 25.

The United State Supreme Court held joinder is necessary to
bind a party.

Joinder as a party, rather than knowledge of a lawsuit and
an opportunity to intervene, is the method by which
potential partics are subjected to the jurisdiction of the
court and bound by a judgment or decree. The parties to
a lawsuit presumably know better than anyone else the
nature and scope of relief sought in the action, and at
whose expense such relief might be granted. It makes
sense, therefore, to place on them a burden of bringing in
additional parties where such a step is indicated, rather
than placing on potential additional parties a duty to
intervene when they acquire knowledge of the lawsuit.

Martin v. Wilks, 490 U.S. 755, 765, 109 S. Ct. 2180, 2186, 104 L. Ed. 2d

835 (1989). Washingten follows this rule.

In general, cven if a judgment purports to affect the rights
of third parties, those parties are not bound by the
judgment unless their interests were adequately
represented by a party to the litigation. See Martin v.
Wilks, 490 U.S. 755, 109 S.Ct. 2180, 104 L.Ed.2d 835
(1989). The Wilks Court reiterated the “principle of
general application in Anglo—American jurisprudence
that onc is not bound by a judgment in personan in a
litigation in which he is not designated as a party or to

-16-



which he has not been made a party by service of
process.” 490 U.S. at 761, 109 S.Ct. at 2184 (quoting
Hansberry v. Lee, 311 1.8, 32, 40, 61 5.Ct. 115, 117, 85

L.Ed. 22 (1940)).
Loveridge v. Fred Meyer, Inc., 72 Wn. App. 720, 725-26, 864 P.2d 417,
419-20 {1993}, affd, 125 Wn.2d 759, 887 P.2d 898 (1995). Even
someone who appcars as a witness in a case is not a party who has
appearcd for purposes of submitting to the court’s jurisdiction. I re
Proceedings Before Special Inquiry Judge, 78 Wn. App. 13, 16, 899 P.2d
800, 802 (1995).

Neither the Lewiscs nor Mr. Jones are parties in this case. CP 27.
They did not appcar in the matter, did not testity in support of the
order, and were not called as witnesses. Nevertheless, the Order
Regarding Rights and Responsibilities purportedly applies to them and
the land they own. CP 114-118. The court’s statement that the order
applies to them and thceir property until they come forward and object is
contrary to law and should be reversed. RP (1/29/16) 23:25-24:9;
Loveridge v. Fred Meyer, Inc., 72 Wn. App. at 725-726. When property is
transferred to a new owner while procecdings are pending, a formal
substitution of the new party is required for the order to be binding.
Stella Sales, Inc. v. Jolinson, 97 Wn. App. 11, 18-19, 985 P.2d 391 (1999).

Further, Mr. Jones's property was not benefitted by the road
easement prior to the trial court’s order. CP 124, 146-150. In fact, if
asked, Mr. Jones may be happy to be part of the court order, because he
gets a free casement he did not have before. If Mr. Jones, the Bowers, or

the Beltrames tried to extend the easement for the benefit of Mr. Jones
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it would have been a misuse of the easement. Brown v. Voss, 105 Wn.2d
366, 715 P.2d 514 (1986).

Because the Order Regarding Rights and Responsibilities applies
to non-parties and further burdens the easement by extending it to
property not previously benefitted, it was error for the trial court to
enter the order. The Order Regarding Rights and Responsibilities
should be vacated.

Conclusion

Mr. Dunn asks that the Order Regarding Rights and
Responsibilities entered by the trial court on December 9, 2015, be
vacated because it imposed a road maintenance agreement on the
parties, and extended that agreement to non-parties.

Respectfully submitted this [0 day of May, 2016.

BLADO KIGER BOLAN, P.S.

OV i

Douglas N Ager, WSBA !
Attorneydof James W. n,
Appellant
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No. 21950,
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December 3, 2002,

Argued Sept 13,2002

[812 A2d 42| [Copynighted Materal Omuitled)
1812 A.2d 43] [Copynighted Materal Omitted)
812 v.2d 44]

Page 796

Willaam J Ingersoll. Nonvalk, for the appeliant tpfainutr)

David Frie Waters, Norwalk, for the  appellee
(defendant)

FFLYNN, )

The plamtft, Juseph Beneduer s the owner of
property  adpoming land of the defendant, Candido A
Valadares A dispute wose between the parties tegarding o
common driveway. which passes over land owaed by the
plamtit” The parties presented evidence to an attorney trial
reteree (referee)  regdmy the plamd®™s claims tor
munctive  seliel and  damages  and  the  defendant’s
counterclaim for damages |1] To determing  the msues
wnderlyang  this dispute. the releree was regquied 1o
determing the extent of the detindant’s rights to use the
right-of~way  The releree 1ssued aseport as to his findimgs,
and legal conclusions Thereatier, the tnal court rendered
Judgment on the releree's report I dong so. thal court,
mier ada, enyoined  the delendant "from engagimg m any
activity on the large nighi-of-way  bevond usimg it for
ngress and egress 1o his property and — [rom . interlerng
with any activity of the plaintifl on the lauge nght-of-way
which does notaftect the defendant's use of the driveway
for mgress and cgress to lus property " The courl further
enjomned the defendant "fromn using the casterly portion of
the snul] night-e-way and from mterfermg with plamnlt's

sign " The plamtdT challenges Tour aspects ol the judgment
on the refetee’s report (1} the creation of a pussing area m
the night-of=way. 12y the authorzation
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o the detendant o make cettain ynprovements o the
night-of=way. (3) the restniction on the plamull from
removing vegetation  near the night-of-wayv, and (4 the
allocation of mamtenance  costs of the nght-ol-wm We
alfirm, i parl. and reverse, i part the judgment of the tral

ot

The followng facts, as set torth m the refered's report,
are relevant to our resolution of the plamtiit’s appeal
"Summetime prior 1o 1946 a pghi-olsnay was created over
certan properly  located on Styles Lane sn Nonwalk,
Connecticut therenafler the large nght-of-wavy  That
nght-ol-wiy 18 approamately 800 leet long  about
twenty-four teet wide, and partially fronts on Styles Lane. a
public thoroughtare  The large nght-ol-way  was the only
muans of angress and egress oa pareel of Tand ot
approsimately four acres (the ongmal parcel) [n 1446 the
onginal parcel was dinaded  In that vear, a map was
prepared by Samuel [W | Tove Jr Co o Ine, entitled "Map
ol Property Prepared  for [Hermang| Peterson at Nornwalk,
Connt That map s tifed wath the Norwalk tand records as
Map No 2350 Fhie map reilects that the origmal parcel had
been divided wite tay a one acie parcel with a residence
which became o Styvles Lane and was viumately purchased
by the defendant w 1993, and (b an uadeveloped three acre
parcel wlhich the plambft subscquently  purchased, and
which became 10 Stvles Lane

“The large nght-of-way ewisted at the ume of the
dnvision to service all ofthe oniginal parcel Map No 2350
rellects that 1t was apparently granted in a deed 812 A2d
45f previously filed at Volume 164-88 of the Norwatk land
records  That deed 15 not moevidence  Therefore, the
lamguage  of  the  omgmal  deed  grantng  the  Targe
riphi-of=-wav that now serviges hoth 6 Styles [ ane and 10
Styles Lane 15 not Betore the court

"As part ol the 1946 subhdivision, a small nght-ot-way
was created on the 10 8ty les Lane parcet to connect
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the large night-ol-way to 6 Styles Lane 1t |a] tour suded
mece of land. the shortest o which 15 taenty-nime feet long.
and the longest not quite farty-seven feet While Map No
2350 reflects the dimensiens and location of the small
tght-ul-way . ue deed was presenied at tial thal putported
torellect the language ot the grant of that right-ofway



Combmed. the two nights-ol=way  are the only means of’

ingress and egress  for & Styles Road Absent the deeds,
there 15 no proofthat the rights-ot-way were for anythimg
other than ngsess and cgress. which has been thor
traditional use, and § Find that they did not nchude parking,
landscaping or stormg ol logs

"In adeed tiled on October 21, 1970, in the Norwalk
land records ot Velume 737, Page 572, Helen Mernll and
Anila Ross sold approsimately three actes ol undeveloped
land 1o Marssa |Beacdust] and [the plainut!] Joseph
Beneduct, where a dwelling, 10 Styles Lane, was ulumately
bullt. The deed comeving the land referred  for ats
descriptien e Map 1520, exeeplng the ong aere promises
desenibed m Map 23500 which now belongs o the
defendant The deed purperted o comvey 1o Mrand Mrs,
[Beneduct] 'a might of way from said premises o Styles
Lane as shown on sawd maps,' 1o, the Luge nght-of-way
Accordingly, aceess 1o [ Styles Lane was over the same
larpe right-of~way as 1o 6 Styles Lane. However. 1t appears
that Merrill amd Ross were not the onginal grantors of the
right-ot-way, but rather suceessors to the engimal grantee
The deed alse rellects that the land was comvered free and
chear of encumbrances except, ser afia, "a nght of way at
the extreme southerly poriton o said premises as shown on
the above Map Neo 2330, 1e. the small right-ol=way

“In a warranty deed {filed with the Nonwalk land
records on August 1, 1993, Sallv Bochner and Jane Cogre.
sueeessor owners of 6 Stvles Lane, conveyed  those
premises o defendant Candide Valadares, 1eterting
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o Map No 2350 for a lult desception of the praperty
Once agan. Bochner and Cogie were suceessors m snterest
o' the origmal grantees  of the rnights-ofway  The
comveyance purported to he 'lTogether with aright of way
for all Low ful purposes m, through, over and upen o small
portion of the property of {Hermme] Peterson hounding the
above deseribed prermises [on the] seutheast thereol and
more particularly  designated  as "Right ol way" an the
aforessud map, mcommon with [Herming| Peterson,  her
heirs and assigns and together with an easement ol way,
leadmg | from| Styles Lane to the southerly line of the first
mentioned, "Right of way” heremn. m common  with
JHermime] Peterson, her heirs and assigss, Reference (o sard
map 15 hereby made and had for @ more particular

deseription and location ol said premuses on the rights off

way above mentiwned * Aceordingly, Bochner and Cogic
were nol g anrg 2 nght-of-way to {the defendant] 1 the
language ol the deed, hut rather conveying to im whatever
rights of way they had previously acquired, the dimensions
(but not the nature) of which were seflected i Map 2350

"After purchasing his property. [the  defendant|

commeneed activitics on both the large rght-ot-way and
the small nght-ef-way that [the plamtill] objected 1o Prioe
10 1993, the large nght-of-way had been bordered by trees
and vegetation, and [812 A2d 46] used solely as o
drivewav  But [the defendant] removed trees, bushes and
vegetation, created and used parking arcas, and stored
firewoed on the sides of the drveway on the lmge
nght-of-way  He also bmlt o wall with pillars. wihich
nartowed the Stvles Lane entrance to the large night-ofway

"Prior 1o 1995, the castern porhon of the small
nght-of-way had beenwndisturbed. contaming  trees and
vegetation | The defendant| removed trees and vegetation
from the castern side of the small nght-of-way  wiich
stonically had not been wsed for travel [he trees and
vegetatton did not mterfere with s noemal use Over
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ume. he unnceessanly expanded the use of the eastern side
for travel and wrnaround purposes, disturhed a sign {the
plaintit] had placed w0 mdicate which was s resilence
and removed or destroved boundary markets or fences
mnstalled by Jthe plamafl] detimng his property Line. | The
defendant] also created  a parking  space on a neighbor's
property, using a portion of the ight-uf~way to get o it

"When 11 became known 1o both partics that ownership
ol the large night-of-way  was in question, {the plaint{f]
commenced progeedings i Nurwalk Probate Court to have
the apparent record  owner of the latge  1ipht-ol=way
declared dewd and 1o have a contract for the purchase of the
large right-olvway approved by the Probate Count {The
defendant| objected. and the property was put up for sale by
seiled bid, with the plamttl and the defendant {being| the
only bidders, [The plamtif] was the successful bidder and
obtanjed] a deed

"Aftet [the plamntift]  became the ttle owner of the
lurge nght-ol=way, he placed logs aleng the side of the
driveway {T'he defendant] removed objects placed by |the
plamtiff] along the driveway o prevemt parking Finalty,
when snowplowmg, [the delendant| removed some gravel "
{Layphasts mooriginal.)

The planttl commenced the present action agamnst the
detendant and requested that the count, mter aha. enjom the
detendant from perlormung any  act utubizg e
tight-of-way | 2] for any purpose other than ingress
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und egress The detendont's counterclaim contamned  no
particular ¢lasms for reliell The matter was submitted 10 a
referee whoe, afier heaning  the evidence  and viewing  the
disputed property, found the facts previously set forth and
reached certasn conclusions of law The court rendered



judgment in accordance with the reteiee’s 1eport, lrom
which the plamtitt appeals  The detendant dud not cross
appuitl

We bepin our anabysis of the plambit's  claims by
settmg forth our standard  of review "The scope of ow
appellate review depends upen the proper characterizution
ol'the rufings made by the trial court To the extent that the
trial court has made findings of faet, our teview s bmided to
deciding whether such findings were clearly erroneous
When, however, the tal court draws conclusions of Taw:,
our review s plenary and we must decide whether s
comelusions are legally and logically  correel and  find
support mn the facts that appear m the tecord " Mopon
Budldings. Inc v Bannon,

812 A2d 47] 222 Conn 49, 53, 607 A 2d 4240 1992) We
must also bear i mumd the fact that the referce visited the
disputed properly "A vicw of the subjeet matter i dispute
may be taken by the courl. m the exercise ol g4 sound
discretion, whenever 15 necessary or important to a clearer
understunding of the issues  Intormation ebtwned threugh
avisual observation of the locus m quo 15 ust as mugh
evidence as any other evidence i the case Evidence
obtamed by visual mspection 15 not subject w appellute
review  Conclusions hased on sueh evadence me eatitled
to great weight on appeal  and are subject 1o review only
for clear error " (Cilations otnitted, eternal quotation marks
omitted ) Custonguay v Plowrde. 46 Conn App 231 262,
699 A 2d 224, cert deneed, 243 Conn 931, 701 A 2d 600
(1947)

The plamuiPs first claim relates (o the creation of a
passing arcu 1 the nght-of=way |3] The plamtffargues
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that the referee’s concluston was without legal authority

The plamudf cites Hifson v Deflenwre 36 Conn Supp 200,
413 A2 133401979), aff'd. 151 Conn 480435 A 2d 1021
t1980), for the proposiion  that where o definite
right-ofavay exists, a court cannot give d party mere than
that party 15 entitled to recerve Hifaon 1S mapposite, as ae
other simdar cases dealimg, with the mterpretation of a
right-of-way granted m @ decd. becsuse the language of the
vriginal, pre-1946 deed that created e nght-ofway was
not presented m evidence by the plamtit! o the 1eferce In
fact the plamuiitapparently  relied exclusively on later
conveyances i the chain of title contatnimg references to
the "map of property prepated  for [Herming| Petersom®

dated 1946 The best nilication that we have of the location
of the right-of-wav 15 contamed 1 the "map of property
prepared for [[ermme| Peterson”  which states that the
right-of-way was "granted 1 deed Vol 169-88, Normalk
Land Records " Bevond this relerence, though we have no
mdication of what 15 contaned i that deed By failing 1o

offer any  evidence ol the metes and bounds of the
nght-of-way us set by that deed, "the plamtff acted at his
penil that the ceurt would not make the more specific
tindings (that he desired ™ Aelley v Fomas 66 Conn App
136, 107 0 4, 783 A 2d 12262001

The teferee was faced with a situatton 1 which the
patties agreed that o night-of-way  easted across the
plainufs property as shown on the “mup of property
prepared for [Hermine] Peterson,” but the parties  did not
agree o the extent of' the usage the defendant might make
ol the rrght-ofway Absent any evidence of the language of
the deed creating the rrght-of-way. the referee
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correctly rehed upon Pudin v Moses, 20 Conn Sopp 311,
{34 A2 47801957y, Jor the proposition that when an
casement s not specifically defined, "the rule s that the
casement be only sueh as 1 reasonably necessary and
convenient for the purpose for which st was created " id | at
JI30134 A 2d 478 InIns analysis, the referee considered
Strollo v Jamiantwom, 33 Conn App 658, 734 A 2d 144,
cert denied, 250 Conn 9240 738 A 2d 62 (1099} |n
Stroffo this court stated that “[1he use of an easement must
be reasonable and as hide bardensomie o the servient estate
as the nature of the easement and the purpose will et

[BE2 A 2d 48] The deaision as o what would constitute a
teasonable use of aright-ol=way 15 for the trier of fact
whose deersion may not be overturned umless 1t 15 clearly
crroneous " (Citation omutted, mternal  quotation aarks
omatted ) 1, at ént-61, 734 A 2d 144

The plamtl¥ did not ask the refiree to mterpret the
tanguage of the deed granting the nght-of-wiay  In the
absenee of the deed, the plamtift was ashing the referee to
myhe o tactual determination as to what would constitute a
teasonable use of the nght-ot=way — As such, we camut
evertun the court's decision unkess, based on the record, we
conelude that the decision was clearly erroneous  See
Somers v Lelassenr, 230 Conn 5606, Sed. 643 A 2d 993
{1994y The plamtidt, howeser, did not provide a transenipt
of the testimany Before (he releree Lo cither the tnal court
or this court We are also nol m a posiion o review the
referee’s visual mspection ot the disputed property  [4] Sec
Castonygigy v Plogrde, supra. 96 Conn App. at 282, 404
A 2d 226 The only mdication ot the testumony presented at
triad 15 the referee’s findings ot fact On the basis ol thuse
findings we cunnot conclude that the court’s decison as to
the neeessity ol a passing arca. was clew Iy erroncous
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Ihe plaintfl also challenges  the pottion of the teferee’s
report that allows the defendant to make repairs or



woprovements {3 The plamblt asserts that there was no
cvidence ot any exasting improvements and thal the reteree
did not precisely it the mproy ements the delendant was
allowed tomake |6 We disagree with both assertions As
o the first assertion, the referee’s report miduded the
finding that "when snowplowing. |the defendant| removed
some gravel " Inadditon, ore or both of the parties entered
photographs  as  evidence of the  wcondiion of  the
right-of-way These phetogiuphs show a gravel driveway,
not @ dit driveway 812 A2d 49] witiout  any
improvements as the plamtft's argument suggests The
plamtift’s second assertion, that the teferee did not hant the
improvements that the defendant may make,
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15 alse unsupponied by the record  The reteree’s  report
clearly describes twoamprovements  the defendant  may
mahke mstalling  traprock 1o a depth off 25 inches and
grading the right-of=way The rematder  of the referee's
conclusions cngoned  the detendant rom engagmg m anv
activity on the right-ot=way beyond using i fot ngiess and
cgress to s property  and making  the improvements
previously set [oetl [7]

the thid clam s the plinntitt's challenge  to that
portion of the reteree’s report restiictung. the plamtfl (rom
removing vegetation near the npht-of-way  The referee,
s conclusions ol law, stated  "Nesther party may remove
vegetation, shrubbery. weeds vines or trees except 1o the
extent  they  are within the nine w0 cleven  tout

night-of-way In adeptng the referce's report, the court
made this o part of s judgment nanalyzmg the plant s
thind clami, we must address a jurisdictional sue raised by

the reterge's conclusion

We note that even theugh the ssue of jursdiction was
nol argued by cither parly, a courl has the authority o
consider this 1ssuc sua sponte "|Our Supreme Court] has
uilen stated that the question of subject matter jurisdiction,
bectiuse 1t addresses the basic competeney ol the court, cun
be ransed by any ol the parties or by the court sua sponte, at
any time [ I [he court has
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a duty to dismiss, cven on s ownmuatve, any appeal
that it lacks jursdiction to hear  Morcover, [tjhe partwes
camnot confer subject matter junsdiction on the court, either
by waner or by consent” (Ciations omitted, internal
quotatien marks omitted ) Fehster Bank v Zah, 259 Conn
760, 774 792 A 2d 606 (2002)

"The  determmation  of whether  subject  matier
Jurisdiction exists 1s a guestion of Taw and thus, our res ew
wplenary  Hukman v Blumermhal, 67 Conn App 613,

1

(115787 A 2d 6o, cert denied. 259 Conn 929, 793 A 2d
253 2002) "unsdiction is the power i a court to hear and
determine the cuase of action presented to it To consbiute
tns there we three essentials — first, the courl must have
cognizance of the ¢lass of cases o which the one o be
adudged belongs, second, the proper partics must be
present, and third, the pomt decided must be, i substance
and cffeet, withm the wssue " (Citation omutted, internal

gquotaton marks omitted V Lobsens v Davidotf. 182 Conn

LI, e, 438 A 2d 28 (TURDY We note that the detendant
in his counterclamm did not request that the referce impose
this restrretion upon the plamidl Apparently, the ssue off
whether the plintfl” should  be restiicted [rom removing

vegetation on hus property  was never rased i the
pleadings

[812 A2 504 [8] | or thatl reason, we must reverse the (rial
court's decision as 1o that part of the refered's report because
the court lacked junsdichion as to this 1ssue 9]
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[he plantift's final clam pertamns  to the allocation  of
mamlenance costs of the night-ef-way  The referee’s repurt
stuits m pertinent part  "The cost o removing any
ubstructiens  or matenals not m accordance with this
epinon should  be botne by the parties  that placed them
I hereater, sinee both parties use the drivewny, any routine
mamtenanee of the nght-of-way n s current state, as
modified by this decision, shoald be shared equally between
the parties. or thenr respective hewrs, sugeessots  and
assigns " Lhe plamuf¥ cites Cenfer Drive In Theare, e v
Lrerhy 106 Conn 360, 352 A 2d 304 ¢1974), which scts
torth the general role that "w there the mstrusient 15 silent,
the owner of an cisement has a duty 1o make such repas as
are neeessary for the owner of the land 10 have the
reasonable use of hus estate " 1d L at 364, 332 A 2d 304 [T
general tule, however. has been applied 1o situations where
the easement benetits only the dommant estate See, e g,
i at 40, 332 A 2d 304 {aty ownmg casement for
mpelme  under  servient  ostate). Powers v Gremier
Corstraciion fae 10 Conn App 336, 524 A 2d 667 11987
tholdimg owner of easement tor dramnage purposes huble for
flooding caused by farlue 0 repary We must now
determime whetbier this rule applics with equal force n &
situation such as the present one where both the dommant
and the servient estates dernve the same benefit from the
common us¢ of a drnveway  We conclude that 1L does not

The plantilt onlyvecently became the owner of the
servient eslate over which the common driveway passes
Prior to the plamut?s purchasing the servient cstate, he had
an casement over the disputed  deveway gust as the
detendant ¢hid - AL that time. the general rule set forth
Center Dine In Theame, Inc v Dorby,
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supra, 166 Conn at 464, 352 A 2d 3040 would have
required both the plantdl” and the delendant to contiibute
Jomtly 1o the costs ot repar and mamtenance  of the
right-of-way that served both ther parcels The former
owner of the servient eslate, not using the property tor the
purpose authorized by the cascment, was under no
obligation 1o contrtbute 1o the mantenance of  the
nght-of-way Kelly v frfer, 187 Conn 31,435,450 A 2d 817
(1982} When the plaintft became the owner in fee of'the
servient estite, his casement was extimguished by meiger,
see Blanchard v Menson, 84 Conn 429, 434, 80 A 200
(1911 but he continued to wse the drveway as the means
of ingress and egress to (812 A2¢ 51| s heuse The
referee reasonably detertmaned that both the plantft and the
detendant used the dovesay Hithe delendant dul not have
the casement over the drevesvay, the plimtilt woubd bear the
full cost of repairs  and mamtenance himself  We cannot
conclude that the detendant should be required to subsidize
the plintff's use of s owe property s appropriate that
both parties conttibute (v the maintenance of the doveway
because both parties contribute to the wear on the driveway
We conclude that the proper rule 1s, absent tanguage i a
deed 1o the contrary, "[)]oint use by the servient owner and
the servitude heneficiary of the servient estale 1o the
purposc authorized by (he eascment
obhgation to contribute jomtly w the costs reasonably

ElIves Tse tu an

icurred for repair and maintenance of the portion of the
servient estate used mn common " | Restatement ¢ hrd),
Ioperty, Servitudes § 9 T03), pp 031-32 (2000) This was
the result reached by the court, and. so, we affinm that
portion ot the judgment requieng  the plamuf? and he
defendant 10 share the costs ol routine mawntenance

e judgment is reversed 0 purt and the case 1s
temanded with direction te render judginient as on file
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exeept as modiited te chmmate  the restniction en the
plamtdl from removing vegetation on his property

In this opmion the other Judges concurred
Notes
1] The plamtift's claims lor rehelwere as follows
1 That the defendant be empoined from performing any act
or utilizing the right-of=way for any purpose excepl ingress
and cgress

"2 Money damages

"3 Attorney fces
"1 Costs and fees

"S  Such other and  further reliet the court  deems
appropriate ”

| he defendant's counterclam dud not plead a clam for
relief, but the defendant did plead damages m the body of
his complamt

[2] Although the referee's report describes the driveway as
two seetions ("the Jage nght-ofsway " and "the small
right-of-wav™), there 15 no need to employ this distinetion 1n
this opimon, because the plamtft' s now the owner in dee of
the eatire servient estate over whach both sections pass. and
there 15 no clam by the pluntitY that the twe sections
should be neated difterently for the purposes of this appeal

Iherefore, we will deseribe bath sections collectively  as

cither “"the night-of=way"  when anatyzng  the defendant’s
nights or simply  "the dnveway™ when analyzmg  the

plamutfs rghts and duties,

|3] The referee's conclusions of law at paragraph 7 ¢ of has
report states "One passing area, 1 a location o be agreed
upon by the purtics withan thirty days, and approsimately
halt” way up the barge nght-of-way, should be created It
shall be eighteen feet wide and twenty-five feet long so that
iowill allow two passenger-sized  vehuckes (o pass cach
other I the parties cannot agree upon the location of the
arca withm tharty days, the matter may be referred hack to
me tor such determumation,”

[4] We are able 1o review the photographs of the
tight-ol-way that are part of'the record, Inthe absence of
testimomy eaplasmng  the location and perspective of the
mictures, though, these photographs provide Litle assistance
in deterniming whether & passimg arca was necessary

|5 PParagraph 7 g of the referee's conclusions of law states
"Ihe dnveway and the alfowed porton of the small
right-ol-way, although passable, are m need of some repair
and may be graded to even them out The guestion 1s who
should pay for it "The liw s settled that the obligation of
the owner of the servient estake, as regards the casement, 1§
not o maintam ot but toarefrain from dong or sulfering
something te he done which results moan imparment ot
KNelftv v, fvler, 187 Comn 31,45, 450 A2d 817 (1982). The
defendant claims the improvements  should be patd for
jomtly but the plamtit? s perfectly happy with the current
state of atluns Linder the circumstances. since the diveway
15 still passable, 1f the defendant wanis o improve 1t that
expense should not be forced upon the plamatf. and the
defendant should pay tor the improvements  Likewise, the
defendant may addittonally,  at his expense, mnstall  3/49™
traprock spread to adepth of 2 5™ for the length of the



nght-of-away See Awras v Kope, 205 Conn 332, 36, 8353
A2d 120241987 "

|6} The plamudl. m Tns reply briet. ranses two wsoes that he
did not raise m his imitial brief to this court (1) whether the
referce’s tinding that the night-ot-way  was  "passable”
should prevent the detendant from making mmprovements,
and {2y whether there s a legally sigmificant distinction
between "improvements” and "manytenance " The plamut?
however, failed to rmse these issues i s mrtral briel “1t1s
awell established principle that sguments cannot be rased
for the first tume 10 a teply breef™ (Inteingl quataton madks
vimitted ) Hillow Sprimgs Condommmmum dssn, e v
Seventhe BRT Development Corp ., 245 Conn | 48, 0 42,
717 A2d 77 (1998) Theretore  we will npot determme
whether gradmg and mstallmg traprock on the nght-of-way

are improvements or merely repars Merely for the sake ot

comenmence, we refer to the work the defendant may do as
"improvements "

| 7] Paragraph 7 a ot the referee’s conclasions of Taw states
"The defendant should be enjomed  from engagimg 1 uny
activily on the large nght-of=way beyend using 3t for
mgress and egress W Ins properly and lurther enjomed trom
any activity interdening witk any activily of the planift on
the [large rnght-of~way | which does not atleer  the
defendant's use of the driveway (or imgress and cgress o his
property  Fe should be enjoied  fiom usig the casterty

portion of the small night-of-way and from mierfering with
the plamtiflT's sign "

Furthermore, paragraph 7 ¢ of the referse's conclusions off
tww states "The plamtff may restrwct the defendant’s uccess
from the right-ot-way 1o paking arcas not located within
the nght-uf-way The purpese of the nght-of-way was for
ngress and cgress 1o fhe de fendunt’s resadonce and not o
tacthtate s parking on other people’s property " (LLmphasis
meniginal )

[8] The defendant pleaded o paragraph 3 B ol his
counterelaim that the plamnu (T had "attempted to prevent the
defendant [rom removing natutal and manmade obstacles
The defendant  however, never

from the rights-oi-way
sought 1o prevent the plamtift flom removiag vegelation o1
other natural obstacles on or near the right-o~way

{91 The defendant states  that he has no objection o the
plantls remoeving vegetation We note that the plamiifl 1
the owner 1 tee of the servient  cstate over which the
defendant has anight-ot-way  The referce restrieted  the
plaingft from removing vegetation on lis propery tor ne
reason that we can discern from the record There was no
finding thal would suggest that this restricuon upon the
plamtifl was necessary to prevent im from mterfermg waith
the detendant’s use of the night-of~way  The nghts and
duties of the plamtft’ as owner ol the servient estate are

clear "The Taw 1 scttled that the ohligation of the owner of
fhe servient estate, as regards an casement, 15 not (o
mmtan t, but o refram ffom domg o sulferng something
o be done which results m an mpamnent of it™ {loternal
quotaten marks omtted ) Keffv v feler, (87 Conn 3143

450 A 2d RET 11982,




Appendix B



Page 242
226 Ariz. 242 (Ariz.App. Biv. 1 2011)
245 P3d 927

Gerald C. FREEMAN and Janice B. Freeman, husband
and wife, Plaintiffs’Appelliaats,

V.

Dnald R, SORCHYCH, E] single man,
Defendant/Appellee.

No. 1 CA-CY 19-0724).

Court of Appeals of Arizona, First Division, Department
D.

January 13, 2011
J245 .3d 928] [Copynghted Matersal Onmutted|

1245 P.3d 929| Matafly Law Fum. P C By StevenC
Mahatly. Chandler. Attornevs for PlantITs/ Appeltants

Carol Lynn de Szendefly. Caretree,  Atlorney for
Detendant/Appellee

OPINION
WINTIROP. Presiding ludge

I b This case rases @ guestion not previously
addressed - Anzona When muluple domunant  estate
holders use ancasement, must they share m the costs
necessary o mamtun  and repair that common casement,
even 1 the absence of geost-sharimg  agreement or a
provisien neposmg such an obhgation within the ducument
conveyng the casement” Gerald C and Junice B Freeman
brought an action for conttibution and unjust enrichment
against Donald R Sorchvelt o an effort to recoup a portwon
ofexpenses the Freemans mcurred related o a readway
casement they and Sorchy ch use as the sole means of aceess
1o therr respective properiees Recogmizng that no case in
Ansong has previousty required contribution - such a
siiuation, the tnal court found m favor ol'Serchych on the
Frecmans’ clam tor contnbution,  and further determined
thal the Freemans had fled to prove therr clam for unpust
ennichment The Freemans appeal the toad court's judgment
n tavor ol Sorchych  For the fullowing reasons. we hold
that the Freemans  may seck equitable contnibution from
Sorchych for expenditures miade tor necessary toadway
mamtenance and  repawrs  However, we  affitm - other
determimations made by the tnal court, meludig  us

decrsion regarding  the  Ireemans' claim for unjust
enrichment Accordingly, we aftirm the judgment m part,
vacale m part, and remand  for supplemental proceedings
consistent with this opinion

FACTS AND PROCEDURAL HISTORY

42 The Freemans and Sorchych are neighborning
landosvaers who cach own multuple  acres of property
turat Cave Creck, Anzona  the lFreemans’ homestead
consists of approximately thirty acres ol property  and
Sotchych  owns  approsimately  ten acres ol property.
inctudimg s home The sole method of access 10 both the
Freemans' and Sotchyeh's properties s an appurtenant
roadway casement that, due to erosion from ran and other
emvironmental factors. requires periedic mamntenance  and
grading The Freemans  and Sorchyeh are apparently  the
only regutar users of the casement. which was created n
Oclober 1969 1o benefit o predecessor mmterest [1] [n
1991 Jeery Poster, a property owner subsequent  to the
medecessor e interest, sold much of s fand o the
FFreemans, who built their home there during approximately
2003-2003 [2] Foster sold his remaming property and home
to Sorchyveh in December 2000 {3]

Y 3 On October 18, 2004, the Freemans  filed a
complunt in Scottsdale Justice Court, alleging that they had
hired 'L Hanks Lxcavatmg, [ne to perform muintenance
on the roadway cusement but that on apprevmately May
200 2004, Sorchyeh had tortionsly mterlered with that
manienance work, causing 245 P.3d 930] the Fieemans to
nreur additional costs o $2.162 18

S 4 In August 2005, the Freemans fied a First
Amended Complamt. further alleging they were entitled tn
avne-half contribution for toadway maintenasce aad repan
from Sorchyceh as the only other contiguous landowner who
tegolarly  used the roadway casement  The Freemans
alleged they had expended approvimately $3.68500 1
2003, 410633 79 m 2004, and $14.41020  m 2005 as
necessury mamienance  costs on the roadway easement
They further alleged  that. at ther request. Sorchych had
mitially agreed  to contribute payment o necessan
roadway mamtenance and repanr, but had fater refosed to do
>0 The amenaded complaint sought damages on the theories
ol contrtbutien,  anjust  ennchment,  and  torttous
mtezference, seckmg fitty pereent of the allegedly necessary
roadwiny, maintenance costs,|4] $2,162 18 for the additional
COSts nicurred  ws a resull of Sochyeh's alleged tortious
interterence, and costs and altorneys fees pursuant to
Ansona Revised Statutes (" AR S ™ ) section 12-340
(20031 As aresult of the amended complamt the case was
transterred to superior court



15 In b answer. Sorchyeh asserted  that the
Iteemuns'’ expenditures were unreasondable and that he had
not approved or agieed o contnibute pavment b the
roadway's mamtenance and repair, but that he had offercd
the reasonable use ot his tractor fur suck mamtendance and
reparr e alse sought costs and attomeys' ftes pursuant o
ARS 812349 (5]

Y 6 The lreemans filed a mobon tor summan
Judgment as to all counts sgainst Sorchveh, whoe filed a
response and cross-motion for summary judgment  The trial
wourt demied  the parties” motions  for summary judgment,
with the esception that 1t granted partial summary judgment
m lavor of the Freemans  with regard 1o thesr wortious
mnterterence with ¢ontract clanm |6)

U7 On March 29 and 25, 2009, the (nal court held #
bench tnal ¢e nove on the remaming cliums At tnal, the
parties agreed  that the casement i dispule was one that
granted " an casement oz casting roadway as i exists on
October 2. 1969" | thus, & potentrally criieal  factual
question for the court was the condition of the roadway m
1969 [7] The Freemans argued that all of the 245 P3d
$31] expenditures made were o mamtam the oad n the
same conditon as it exisled mo 1969 and they  further
posited that the easement carred wath st s waespressed bot
ceneonntant ohligahon et contribution, at least with regard
o mamtenance of the eal propeny osvned by thid parties
Sorchych mantamed that no aight ol conttibution existed
because  Lhe  easement  did not expressly  requie
contribution, no statute mandated contnbuuen,  and no
Artzona case law had addressed whether jomt users of an
casement have te share mamtenanee, much less required
them to de so Sorchyeh further disputed ihe need for the
expenditures, maintaning that the Frecmans were scehing
his contributon to improve rather than simply paatan the
soadway, and he also diputed the amounts expended

i & Al the end ol the first day oftral, the court
concluded that, although  the Freemans  had presented  an
cquitable argument tegardimy their claum fia contribution,
they had demonstrated  no legal right Lo seek conttibution

1

from  Sorchych, an unrclated  party  who owes nn
contractual or other obhigation to [the Freemans] o make
substanttal contributions for expenditures made for a road
sitwaled on real estate owned by athird parly based upon
the grant of a 1909 cascinent that granis the paties’
predecessor momterest an access  nght without  any
contesponding mamtenance  obligaton " |8§] At the
conclusion of the Freemuns' case. the court  further
determimed that the Freemans could not recover uader an
unjust enrichment  theory because,  although  they  had
expended  fiunds  that benefitled  both themselves  and
Sorchveh, they had not established that they expended any
funds solely for Sorchyeh's benetit 1 e . to their detnment

19 o September 2009 the tnal court 1ssued a signed

Judgment, dismussing the Freemans' ddam tor contribution

and granting Sotchych's metien for judgment dismissing the
Freemans' ¢lam tor unmjust enewchimest The court alwe
awarded costs i the amount of $191 00 and, upon
recanswleration. attomeys'

1245 P.3d 932 fees m the amount of $5 00000 (o
Sorchy ch

T 107 The I'reemans filed a timely notice ot appeal \We
have jurisdiction pussuant to A RS § 122101812003

STANDARD OF REVIEW

4 11 We are bound by the tnal court's findings ol facl
unless those lindings are clearly erroncous  Farmers Ins
Co 195 Az al 28,9 19, U85 P 2d al S1F Addinonally. we
will not disturh the tnal court's judgment dismissing the
Freemans' claims absent an abuse of diseretion See Crv of
Tucson v Clear Channel Curdoor, tne , 218 Anz 172,130,
B 16, 181 P 3d 219, 227 (App 2008) To the estent the trial
courl’s decisions were based onan mterpretaton  and
application of the law, we review those decisions e #ovo
See Hufl v Ladfe, 193 Anz 5457, 95,977 P2d 776, 779
L1999y, Srate Comp Tund v Yellow Cab Co . 197 Arnis
1200 122,09 5.3 1P 3d 1040, 1042 (App 1999y

ANALYSIS

% 12 1he Freemans argue that the trsal court erred i
entermg qudgment m favor of Sorchych on thewr clamms for
contribution and unjust ennchment  They contend that, as
the beneficiary of a roadway cascment  that provides  the
only means of mgress and cgress to s home, Sorchy ch
must share m the expense of mamtaming the roadway m an
amount propurtiionate s use

I Conmibution

Y 13 The Freemans first contend that the tmal court
crred indenying their contribution elaim In this case. the
document conveying the easement does nol expressiy
provide for adufy to repmr or mamtn the cascment, and
the parties have no agreement reparding  such obligation
Nonetheless, we conclude that the owners of the casement
have the shared duty to reparr and nuuntan the casement

4 T Arnzong, contribution 1s an equttable 1emedy
that has been recognized by the Arzona courts and
legistature: mimited vreumstances  most netably n the
insuranee and tort condests See, ey, Cal Cas fon (o v
Ant Family At s Co 208 Arz e, 417-18, 422919,
12,2494 P3d ole, 617-18 022 (App 2004, At tns Co
of e v el Cas Co of Reading Pu. 189 Ans 22, 26,
938 P2d 7L 75 (App 1990), Adm Com'l ins Co v Adm
Cas Co of Readmg Pa, 183 \rz 301,302,903 P 2d 609,



G100APP 1995), I dgree fns Co v Indus badent Ins
o, 172 Ang 5920 5395, 838 P 2d 1353 1336 (App 1042),
seealso ARS §§ 12-2501 0 -2509 (2003} tadopting the
Uniform Contnibution. Among Tortfeasors Acl) See also
Frscher v Sampper, 160 Az 530, 531, 774 1 2d 834, 8§35
(App 19891 frecopmizing the might ot o former spouse o
seeh contribation  for pavment of community debls not
allocated by the divorce decree) Howeser, Arrzong Bas mat
previously addressed contribution as an equitable remedy
permitting une dommant tenant (o require anovther dommant
tenant to contnbute W reparr and maintenance of an
cascment

Y 15 Nonetheless, as Sorchy ch himself acknowledges
Arzena counts may modify common law that appeirs
unjust or vut of step with the imes  See Hillarea! v Stare
Dep't of Transp., 160 Anz 374, 477 774 P 2d 2130 216
1989y raiting Cuy of Glenduale v, Bradshow, D8 Arz 382,

S84, 503 P2d 803, 8US (19721 In the absence of

contrelling  stututory or case authonty, Arizona courts
generatly follow the Restatement ot the Law on a particulis

"is

subject ity positton. as applied to the ¢laim at 18sue,
logical, furthers the interests ofjustice, s consistent with
Arizona law  and  polies. and s been generally
acknowledged clsewhere " Rumnrez v Health Partners ot §
driz . 193 Arne 3250 332 9 260 972 P 2d ASK, 065
(App 1998) (citmg Fr Lowell-NSS Led Phup v Kelly, 106
Anz 96, 800 P2d 962 {1990, Camnion v D, 145 Aniz
LIS T1e, 700 P 24 302, 503 (App 19854 Further, Arizona
courts routinely look o guidance trom cours of other states
on matters of first impression See, e g, frsehier v
Allswe fiv Co . 213 Anz 8050 51509200 144 1P 3d 519,
2T LApp 20000 tenng {ull v Damnler Clivslor Corp 2109
Ariz 256, 2589 16,99 P 3d 1026, 1028 (App.2iud )

[245 P.3d 933) 4 16 Relvimg on a portien of comment
(hy to § 485 of the Restatement  {Firsty of Property (¢
Ruestatement ¢birst)™ ) 19441 the Freemans contend  that
doninant egsement owners must share i the maintenance
and repair costs of an edseiment evert absent language m the
conveyance document impesing such e obligation and
even absent an agreement between the parlics to share in the
costs The lest of § 483 provides, " In the case ol an
casement created by convevance, the enistence and the
extenil] of any privilege and any duty of'the owner ol the

casement to mantan, repar and improve the condimon ot

the servient tenement  Tor the purpose of incicasing  the

effective uses of the eisement or protecting the interests ot

the possessor of the servient tenement are determuned by the
conveyance " Ihus, § 485 asell stands sumply tir Lhe
gencial rule of law that the reghts and duties ol parties te
comvevance are determined by the termms ol the conveyance
itselt

9 17 Nonetheless  the portion of comment (b relied

"

ain e Freemans states, I the language ol a

cottveyance creating an cusement s so udefinite as not
clearly w provide Tor a duty to repair. the interence to be
diavn s that such duly as extsts 1s upon the owner of'the
casement ' Restatement (Firsty § 385 emt b Courts relyving
on tus language have generally found that. in the absence
ofan agreement to the contrary, as between donnnant and
servient landowners, o dominant owner has not only the
right, but the duty, o mamntam and repair the casement
despite the luck of anexpress provision mandaiing  that
duty Sve, ¢y, Dplent v Bewekman, 40111 App 34 379, 352
N L 2d 38 400 (19768, Christmes v Fargine sl Water
& Power Auth, 327 1 Supp 843, 848D Virgin Islands
1081) [Y]

118 Paragraph (by comtmues on, however, to muke
clear that 1t addresses rights and responsibihties as between
the servient and domnant tenants, not twe dommant
tenants. angd 11 mdicates that, under the Restatement (First),
no implied duty exists for a dominant tenant to maintam and
repair 4n casement fur his or her own benefit

Despite the tact that nongratitous  convevanees of
casements are construed favorably (o the conveyee 1t 15 not
assumed, even in the ease of such comveyances, that o
COM ey or agrees 1o maintmn or repair the premises subject
ta the easement for the purpose of enabling the conveyee to
enpoy the uses authonzed byt [any such duty enasts, 1115
assumed 10 be on the owner of'the easement e Juny on
fum as limuted v haracter, feavever, jor there 1s, of cou e
ety fo tantan and epaie for fus owa benefir The duty
15 for the benetit of the owner of the servient fenement and
pogs only o (he eatent of requirmg the owner of an
casement to wo mamtwin and repair the premises subpect 1o
the casement as (o prevent unreascnabie  |245 P.3d 934)
interterence with the use of the servient tcnement by the
Possessor ol at

Restatement (First) & 485 emt b temphasis addedy

Y 19 Nore recentlv, however, § 413 of the
Restatement  (Thurd)  has  addiessed  the  nghts and
responsibilitics of mamtaming and repaieng, an easement as
between two or more domimant tenants

Unless the terms ol asersitude determimed under § 31
provide otherwise, duties 1o repar und mamtam the servient
estate and the mprovements used m the enjevment ol a

servitude are us fotlows

(4 The holders ol separate casements or profits who use the
same improvements or portion of the servient estate i the
cnjoyment of their servitudes have a duty 1o each other 1o
conttibute to the reasonable costs of repan and mamtenance
of the improvements or portion ot the servient estate [10]



Restatement (Thirdy § 4 130 {toutnote added) 11

Y 20 Further, common law from other states has
developed addressing the responsibihty of (erants using an
cascment regardless of their status as servient or domnant
tenant These cases set forth a general principle that a party
having mghts 10 use an casement should share o the
mamtenance and repawr expense tor (hal casement See
Burnard v Guawmer, 146 Colo 409, 361 P 2d 778, 751
(1961) (notimg that " the burden ol upkeep should bhe
distibuted  between donuinant and servient tenements s
proportion to thetr relative use of the road as nearly as such
may be ascertamed” ), Store v Kl 217 7 3d K72, 878-7Y
(Colo CtApp 2008) (relving on §4 13 of the Restatement
(Thitd . Laketand Prop Cheners Ass’n v Larson 121
NEApp 3d 805 77 Nl Dec 68, 459 NE2 1lod, 1170
(1984 (recogmzing that, " where a grantee has an casement
which he shares with others, Ins duty to repair and mauntain
1t must be apportwned  with all other casement  holders
based upon the extenl of the mdividuals’ use of the
casement" ). Larabee v Booth, 463 N 12d 487, 492
(Ind Ct App 19841 (concluding that when a donminant and
servient tenant both usse an casement, the court may
appurtion the cost ot repairs between themy, Bme v i
213 lowa 432,239 N'W 68 71 11931 (allecaung specific
percentage shares otresponsthality among the cascrnent
users) rolsum v Luzwriage, 93 Md App 1,011 A 2d 1106,
12511982 (remanding for the tral court o consides the use
and benefit ol a relocated easement m eilectng an equitable
distribution of the burden ol relocation), Mervar £ Nieher g
Real Esiate Cu v FPavlor-Morlev-Simon, Ine . 807 S W 2d
618, 023 (Mo CtApp 19933 1" [ TThe general rule 15 that all
usets should contrsbute 1o mamtenance i proportion o
their usc ™, Colwn v Banks, 169 NMise2d 374, 642
NY 52d 797, 800 (NY Just Ct 19961 (holding that the
donunant and servient estates. which made common and
cguaal use of the mam water hine, should be cqually
responstble tor the cost of repaiey. Lowdhorsr v Wrght, 616
P 2d 450, 454-55 (OKla App 19801 (7 In thrs case the duty
and cost of mamtenance  should be equitably distnibuted
among both the servient ienants and  dominant enant
because there use = mutual " )

1245 T.3d 935)Adarsi v Pudlen, 30 Or App 205,023 P 2d
L0778, TR0 (YR E) (remanding o appottion the costs of
mamtaming the casement), Flaves v fomphms 287 5 C
289 337 S E 2d 8BR. 891 (1985} iconstdenng the burden,
henetit, and  use of the casement i gpportionimg
mamntenance and 1epant costs): Hart v Fart, 27 Va App 46,
497 S E2d 496, 302 (199K (apportioning  the costs of
mamtating and repaimng easements between the partics o
adioree) [12]

Y 21 Additionatly, m the case of muluple domimant
gasement ewners, such owners may be required to share in
the cost Lo reparr and mamtun an easement even absent

language 1equirng such in the conveyvance or an expross
agrecwent See, ¢ o, Ishond Improvement Asy'n, 383 A 24 at
133-35 (findmg * compelling equitable reasons” 1o "
declarfef the obhigation ol all the mdividual  owners 1o
conlrtbute to the repair and mamtenance ot the casement in

question” )

fi 22 Many courts recogmsing the obligaton of
contntbution have concluded  that contnbution should be
based on cach party's propottienale use ot the vasement See
Rarnard, 361 P2d at 781, Ledeland Propern Cwners
Asen 77 1 Dec 68, 459 N2 2d at 1170, Bima 239 N W
at 710 Marvin 17 Nieberg Real Esiute Co, 867 S W 2dJ al
62X, Cofien, 642 NY 8 2d at 800, dfarsh, 623 P 2d at 1080,
Hart, 4975 1.2d a1 302 Cther courts have mdreated (hat
contribubion — should  be hased on an ' equitable”
apportionment  that  mught  consider  various  ficlors,
including use and bhenelit See gencrally Lurabee, 363
N L 2d al 492 (aiung with approval cases supporlimg a
preportionate use analysis and casce supportsng an cyuitable
division), Draolsunn, 611 A 2d a1 125, Lindhorst, 616 P 2d at
453-55, Haves, 337 S T2 2d at 891

§ 23 Further. o defendant should receive notice and 4
reasenable opportumity to partieipate 10 decisions regarding
repairs and  mamtenance  before hability  attaches  See
COumlesr v Srouffe 353510 \pp 3d 8300 201 [IF Dec 305,
823 NI 2d 597 ot (2005, Cohen 642 N Y §24d at 800
Also, the duty o pay shoeuld be imposed only for necessary
and reasonable mamtenance and repans  see Quundenn, 291
NI Dee 3050823 N B 2d ot olie, [ abeland Properne Owiers
Asen, TTHIDee 68, 439N E 2d at 1170.{13] performed
adequately and properly and at arcasonable price See
Colienn 642 N'Y S 2d at 800

4 24 Applying the toregomg principles to this casc.
we conclude that, absent the creation of a duty expressly m
the conveyance docament or by other contract, the doctrine
of equitable contiihution should be extended to permit one
domutant tenant o require another domnant tenant to
contribute to the necessary reparr and mamtenance of an
cascrment 1f both tenants  are using  the  easement
Consequently |, the Freemans and Sorchych have a shared
obligaton for the necessary muntenance and cepair of the
roadvay casement even absent language m the conveyance
tmposing such an obligation and even absenl a cost-sharing
agreement between the parties Our decisiwon does not,
however mandate an cqual or " fiftv/fifly" sharing
agreement  Inslead. each party's contribution should  he
based on an equitable apportienment  determined  after
consideration ol vanous  relevant factors, which may
include but are not lnmited to cach party's propettionate use
ol the easement, mcluding  the amoeunt and mtensity of
actual use, and the benefits dernved therefrom| 14, whether
cach party receved proper notice and a  reasonable
eppertunily {0 participate in the decisions regarding tepaurs



and  mamtenance, whether  the compleied  work  was
reasomable 245 P.3d 936] and necessary. whether the
reprs and  mantenance  were  perlormed  adeguately,
property, and at areasonable price, the value of any other
contributions tmonetary o1 1 kind) by the parties to repuirs
und mamtenance, and any other factors that may he deemed
relevant  [IS] See  gemnallc fleale v Omsion, 192
Cal App 3d 612, 617, 237 Cal Rptr 54001987 (stating that
" the tnier of fact must be allowed to fashion any reasonable
comrbution scheme” 1 We therelore vacate that portion of
the judgment denying the Freemans' clam for vontnbution
and remand  for a determymation of the parttes’ equitable
apportienment

Y 25 Sorchych argues that our adoption of the
approach advocated by the Restatement « lird)y might mvate
lawsmits  among neighbors. o part because only a
generalized standardd  tor contuibutien  will exast, and o
should be the fegislature’s  burden to address  this 1ssue
Afthough the 1ssue of contribution  has been addiessed
legislatively m some states, see Cal Crv Code § 845 (West
2007) trequining that owners of an easement shaie costs of
muintenance and repair), Ga Code Ann § 43-9-45 (Wesl
2000) (providing  that a condemnor ot sugeessors e title
must mamtain - aprivate  way or else it shall be deemed
abandoned), 1t has largely rimaned  the provinee of the
courts Certamly, o ovur legislature wishes ko address this
wsue, it has the ability o do se At the same time. however.
we are not precluded  [rom addressing the swue of
conttubution, and we conclude that cus decision 1s sound
policy because 1t will help to ensure that domunand
landowners pay thewr cquitable share for the use of jumtly
held preperty and may  promote  agreements  among
neighbors as a prospective method of ;v owding disputes and
htigation, thereby creatmg more certainty for landowners,
redl estate agenls, and prospective buvers as o thewr nghts
and obhigations  Nothing m this opimon, however, shoutd
be construed as eapanding the nghts of a dommant
teriement with regard 1o (s permitied use of an easement
Sve Pluwston baters . S19 A 2d at 302 Further, our holding,
adopting the dectrine of equitable contribution i this case
sheuld net be  construed @y addressing,  much less
expanding. tort labildy among landowners  See generalfy
Borgel 280 A 2d at 604-10

I Unpust Enrchment

¥ 26 The Freemans adso argue that she trial court erred
in depymg thewr claim for urgust ennchment We find no
abuse of the tal court's discretion

927 T'o reconer under a theory of unjust earichment,
a plamnft must  demoensitate fve clements (1) an
enrichment, (20 anmpovenshment, 3y 4 connection
between  the ennichment andhmpovenshment, (4 the
absence  of justftcauon  for  the  cnochment  and

imposenishiment and (3) the absence of a remedy provided
by law Ty af Sieria Vista v Cocluse Enters | Inc 144
Anz 375 381-82, 697 P2d 11250 [131-32(App 1984
toiling o & Lt Afetaf Bldgs v IS, Ine. ZTINW 24 182
(N D 1978y Thus aplamnlf must demonstrate  that the
defendant recenved o henetit, that by reeeipt of that benetit
the delendant was ungustly  enriched at the plaintifts
expense, and that the crcumstances were such that m guod
conscaenee the defendaat shoufd prnvide compensation See
Murdoch-Bryant Consyr | fne v Pearson, 146 Ans 48, 33,
T03 P 2d 1197, 1202 (1985) (cing Pyeatre v Pyeate, 135
Artz 346,352,661 17 2d 196, 202 (App t983) " However
the mere recerpt ol a benefit 1s insufticient” o entite «
plumud? o compensation L at §4, 703 P2d a 1203
tstead. for at award based on unjust ennchment, a plamtfF
must show " that ot was not intended |245 P.3d 937 or
expected that the services be rendered or the benefit
conferied  gaatitousfy, and that the benetit was not
"I (quoting Pyearte, 135 Ay oai

conterred olTicioushy
353 6al P 2dat 203)

28 Atwal, Mr Fieeman testified. and the court
found. that the Freemans would have spent exacily the <ame
amount had Sorchych notowned property i the arca, m
other words, nune of the expenditures contributed by the
lreemans were made solely o benefit access to Sorchych's
home Further, the Freemans presented  no evidence  that
Sorchyeh's use o the roadway caused maintenance  or
repitrs to be pertormed on a mere regular basis  [nstead,
Mr Freeman's testimony and the other evidence provided
support the concluston that the Freemans' expenditures were
solely to mantin, repair, or improve the roadway for then
ewii purposes, and any benefit to Sorchych was simply a
M -product of thewr contribution [ 16]  Accordingly, the
Freemans did not demonstrate  that having the roadwork
perfurmed wt therr reguest was done o thor detnment
Futther, our dectsion regarding the tiest ssue rased by the
I'reemans, contnbution, ensures that there 15 no absenee of
an equitable remedy m this case

Y 29 Grven the facts presented o this case we
conclude that the frial court did not abuse (s discretion
concluding that the Freemans fuled 1o cstablish  the
necessary clements  tor thesr wiyust ennichment clam by
showing that they expended tunds to therr detriment and for
Sorchych's benefit

I The Trial Cowrt's shrard of droraevs' Fees

130 Adfter Sorchvel filed a motion for reconsideration
seeking attorney s’ fees pursuant to Rule 7708020, Ans R
Civ T the toal court granted  hes motion and awarded
attorneys' fees to hom an the amount of $5.000 00 The
Freemans argue that the trial court erred i granting
Soichyveh'’s request  for attorneys' fees because, afler thev
appealed the arbitrator's deciswon that demed  all of therr



claims, they oblamed partial  summary judgment  agamst
Sorchyeh for $2.162 18 on thewr tortious mterferenee clam,
and they mamtam that judgment must be mcluded m
cvaluating whether the judgment they obluined m the tnal
court was at least twenty-thiree percent more favorable to
them than the judgment granted by the  arbiraion
award [ 17] Sorchych asserts that because the came was
ultumately sphit into two separate parts involving 1 1) the
tortious interference with contraet claim, and (2) the
remaiming  equitable clmms mvelung contnibution and
unjust enrichment.  the separate judgments  must  be
evaluated mdependently  Because we vacate the judegment
betore us inpart and remand  for turther procecdings, we
also ot thus ume vacate the toak court's award of attormeys'
fees Conscquently, we need not and do not address  this
(BT

I Costs and itorners' Fees on Appeal

Y 31 Both sides request an award of costs and
attorneys' tees on appeal  Wedeeline 1o award attorneys'
fees to either s1de  1he Freemans il to cite a basis [or their
attorneys' fees request. and Sorchyeh aites only Rule 21,
ARCAP. wlich merely  sets forth the  procedure  tbr
requesting attorney s’ fees and may not be eied as 4
substantive bawis for an award ol fees See

|245 P.3d 938| Tidley v Delen 220 Az 233, 239§ 19, 204
P3d 1082, FORS (App 2009)  (ating Smyser v i of
Peoma, 215 Ars A28 44209 500 160 P3d [H8a 1200
CAPP 20070, Cowngry Mt I Coov Fonk 198 Az 167,
172, 425, 7P 3d 973, 978 1App 2000 tdenyving a reguest
for atlomeys' tees on appeal because the purty faited to state

any substantive bases tor the requestt Further, w bght of

our decision, this case s not over We do, however, award
the Freemans their costs on appeal subpect 1o complhance
with Rule 21 See Nanwle v Farmiers I o of drz 203
Ariz 817,523 934 73 P 3d 1252, 1258 (App 2003)

CONCLUSION

11 32 For the aforementioned reasons, we adlitm m part

and vacate  part the tal courls judgment m Gnoer of

Sorchyeh  and  remand  tor sapplemental  proceedimgs
consistent with thys decision

CONCURRING  PATRICIA K NORRIS and
PATRICK IRVINL, Judges

Notes

[ 1} Much of the roadway casement exists on land owned by
ncither the Freemuans nor Sorchyeh, althuugh o pattion ot
the 1oadway utihzed by both the Freemans and Sorchyih
exists  on Sorchyeh's  property The  reemans  stale,

however, that neither they nor Sorchych own amy of the
underty mg property upon which the portien ot the cisement
that 15 the subyect of the dispute 15 [ocated

[2] I oster purchased the property i approsimately 1980
angd  subsequently  mamtamed  the road  himselll  with
assistance [romy aneighbor After he sold a portion of s
property o the Freemans, loster requesied that they
participate in the costs of mamntenance and repairs. but Mr
I reeman allegedly refused the request My Freeman has at
least 1 part disputed that allegatzon, averrng that he did
contribule to the common portion ot the road's mamtenance
m [492

| 3] Sorchych has contended that, soon afler purchasing his
portion of the Foster properly. he had the roadway praded.
and he rather than the Freemans bore the responsibility for
mantanimg and repatrmg  the roadway-at  least until the
Freemans decrded to build thenrr home, move onto ther
property, and Jdramatically improve the road, ostensibly for
the purposes of acquunng a buldmg permt and providimg
access forconstruction  and  fire department  equipment
Sorchyeh further contended that, sometime durmg the three
vears betore tnal his witt and a contractor, 3l Payne, had
pet formed mameenanee and repans on the shared portion off
the road

[4] By the time ol trnal, the amount sought by the I'reemans
ftom Sorchych for 1o0ad mamtenance and epar was
321,657 16

[5] The case proceeded to arbitration, and i March 2006,
the arbitrator tound i favor of Sorchy ch with regard to all
three counts and awarded  Svachyeh s coort costs, but
dechned to award altorneys' fees pursuant o ARS §
12-349 On March 29, 2006, the Freemans appealed to the
trial court Trom the arhitrator's decision

[6] Sarchyeh paid the amoeunt owed on the judgment related
to the tertious wierlferenee with contract ¢lwm, and that
judgment 15 ot a subjcet of this appeal

| 7] The mierpretation of an casement 15 generally wmatter
of law  See Powell v Wishhurn, 211 Ans 553,855, ¢ &,
125 P3d 373, 375 (20000, Sguaw Peuk Cmpy Covenant
Church of Phovimx v Anozive Dev | fne, 149 Anz MR,
HIZ0 718 P2d 2950 198 (App [9B6) As noted, the

document conveymg the casement grants * an easeaient for
casting readway ws b evsts on October 20 1909 " The
casement does not danfy whether s language should
simply be mterpreted as referrng to the existing pathvway o
configuration (1¢., location} of the road m 1969 or as
perthaps also reterring to the conditzon or quality of the road
w1969 Further  the easement provides no  express
desenption of the condition or quality of the road, and 1t
alse contaims no express lnguage speeifically impesing an



obligation to reparr or rantam the roadway m the
condition that 1t wus o oas of October 20 196089 The
Freemans  nonetheless  contend  that  the  casement's
atorementioned  language  wnpliedly  imiposes such an
ubligation wpon the successors moantersst to the casement
Our sepreme court has recently adopted the approach of the
Restatement (Third) of Propeity: Servitudes (" Restatement
(Thudy" ), whach provides that " |a| servitude should be
mnterpreted 0 gne effect o the intention of the parties

ascertamed from the language used m the instument, o (he
cicumstances surroundmg creation ol the servitude, and to
carry out the purpose for which it was created " See ['owedi
211 Anz at 854, 556-37 44 L 13-14, (23 P3d w374,
376-77 iquotimg Restatement (Therd) § 4 Tedy 20001
[hus to the extent pussible partics should present evidenee
regardimg, and a trial court should attempt 1o ascertain, the
ongmal intent o the parties 1o an easement

We also note that aithough  the Freemans contend " the
evidence 15 undisputed that the vondition of the roadway
1969 was better than 1tis today™ because they presented a
witness who testiticd  as to the 1ead's condition i 1909,
such testimony  must be evaluated in hght of any other
evidence tending o mdicate the road's previous condition
See generallv Pronver B Servs v Crlthanh ¢z ), 185
Ay 80,85 912 PP 2d 130G 15314 (App [995) (stating that
the role of weighmg the cvidence and determuumg,— the
credibility of witnesses s the ole of the thal courty Given
that Serchyveh presented probutive evidence that could be
nterpeeted as controverting the testimony presented by the
Freemans and ereating a question of Tuct as to the 1oadway’s
previous cendition. and given that the trial count ruled at the
conclusien of the Freemans' casem-chiel” and therefore at
least some of Sorchyel's evidence was apparentlyv not
presented or considered by the tnal court. to the extent 1t 1y
relevant u factual guestion sull exists as o the previous
condition of the road in 1969 and subseyuently

{8] The court further noted that the Freemans' request for
contribution

15 made even though  |the Freemans)
acknowledge that |Sorchveh| never agreed to contnbuty
despite the fact his tsue was discussed by the parties " The
Freemans argue that the testmony ol il wias  that
Serchveh did m tact agree (o contribute and theretore, the
court erred m s finding We find no elear etior in the trial
court’s charucterization  of the Freemans' estimony  See
Farmers fis Co v Young, 195 Anz 22028 9 19,985 1P 2d
507,513 (App 1998)

Mr Freeman testified that, i approximately 2000, before
Sorchych purchased  his property tie had a conversation

with Sorchych, m which Sorchyeh " agreed (o help™ with

roadway mamtepance M Freeman also festified  that,

sometime afler Sorchy ch purchased his property, " probably
An "

n the Spring of 2002," she had a casual diseussion " over
the back Ience” with Sorclinch about " neighbot  stutl)”

ncludimg, the roud's detetioration. m - the previous  tour or
!

five years, and he agreed to
wad  back up e the standard  belore  that  alleged

" participate” n bringing the

deterionation She could nol remember, however 1f she had
used the term "evpense” m the conversation Also, Mr
Freeman turther testified that later in 20020 when the
Freemans chose o begin work on the road, Sorchych
indicated he would not contribute to mamtenanee hegause
he preterred that the road be m amore " rustic” conditson
Thus & reasonable mterpretation of  the  Freemuns'
testimony . as ostenstbly found by the count and supported
by the record. was that Sorchyeh had not agreed 1o
contribute monetasly o mamtenance ot epau ot the road,
but that he metially offered to assist in mamtaining the road,
and he resemded that offer m 2002, betiae the Preemans
had substantiglly relicd on any alleged agreement

Morcover, consistent with the courtl's understanding of the
Freemans' testimony . Sorchyeh asserted th his answer to the
First Amended Complaint that he had not approved or
agreed to contnbute pavment tor the roadway 's mamtgnance
and repai, but that e had offered his elforts and the
reasonable use of his tractor for such mamtenance  and
repanr Addtienally  m his tesumony at trial. Sorchych
demed discussing  the topic of contnibuting monetanly  to
miantenance with the ! reemans

[9] Seo also Sevmowr v Hares frust & Sav Banh of
Clncagn 264 1 App 3d 583, 201 11 Dee 533, 636 NE 2d
Y85, YU1 {1994) (stating that, m the absence of an
agreement 1o the contrary. the owner of an easement has not
only the rnight bui the sole duty o keep the casement i
repairi, Lyieli v Keed, 147 [nd App 570, 263 N L 2d 176,
[83 (19701 tholdeng that owness of o dommant estate had a
duty 1o keep the casement m a proper state of reparr
avoud damaging the servient estate through erosien). fshumd
[mprovement Ass'of Lipper Greemwood Labe v Fard 155
NI Super 371,383 A 2d 133 134-35 (1978) (holding that
i idual property owners holding an express casement to
use toads moa privately developed residential area. rather
than the voluntary nen-profit associaton orgamzed to raise
funds to manttama the roads were obligated o contribute 1o
the repair and mamtenance of those roads). Inglimg v Pk
Serv Llee & Gas o, I0NTsuper |, 76 A 2d 76, 81
(19500 tholding that the dommant tenement, a pover
company, rather than the servient tenement, had aftirmative
duties ofmspection  and repare related o 1ls casement}

Cireeny Duke Power Co, 305 NC 603, 290 5 |2 2d 593,
398 (1982 (sameh. Meadow Run & Moumtam Lake Park
Aoy Berkel, 409 Pa Super 637, 598 A 2d 1024, 1027
(1991) tholding that repaur and mamienance  costs for
common  roads and  other common  areas were  the
tespunsibiliy - of the  residential users and  not the
homeowners' assocranon that held utde w the roads),
Carson v Juchson Land & AMmng Ca 90 W Va 781 111
S 1846 848 (1922) tholding that the duty o mamtmz an



casement was upor thuse enbitled to 1ts use rather than upon
the servient estate) Cf Pupa v Flake 18 AnzApp 496,
498, 503 P2d 972, 974 (1972) inot relymg on the
Restatement (Fust)  but recogmzimg  that o dominant
casement owner, using due care (0 nol needlessly increase
the burden of a servient estate, has the night to enter that
servient estate at reasonable tmes 1o effect necessany
repatrs and mamienange)

[10] Comment () 1o § 4,13 ol the Restatement ¢ Third),
catitled " Mantenaice  wid repair abligalions among
holders of separate cavemenis, stbsection (41, "7 turther
explans m part as toltows

‘The holders ot separate easement nights to use the same
mprovements are obligated to contribute 1o the reasonable
costs of repan and mamicnunce  of the portion of the

servient estate or the mprovements used m enjovment of

the servitude  The tule stated i this section governs  the
relationship among the servitude  beneficanies {Once
FEp3Ir 01 mamienanse 15 reasonably undertaker by one or
more of the servitude beneficartes. the others have o duty

to contribute to the reasonable costs The responsihility of

each user should retleet a fur proportion ef the costs The
basis of 1rapporonment will vany dependmg on the
cireumstances [ actors that may be relevant indlude the
amount and intensity of actual vse and the value ol other
contributions made by the uscts o mprovement and
maintenanee of the easement or profil

[TT] This court has previousty selicd on § 413 ol the
Restatement (Thirdy See Steenvsiorey Heater Co v Paulwen,
220 Anz 401, 09, 9 20, 207 17 3d 654, 602 (App 2008
(recognizing that the dommant casement  owner, not the
servient estate owner, bears respensibility tor mamtuming
an casement) ireview denied Apr 20, 2009)

[12) But see Borgel v Hofiman, 219 PaSuper 2600, 280
A2d 608, 610 (1971) (declimng toampose asharmg rule
amang easement users who were both  domneant and
servient tenants of the same easement 10 a tort case in which
the plant:fi tell on that portien ol the easement located en
the defendant’s property and {he defendant sought to jom as
additional defendants  other domnant tenants shamg  that
easement)

1131 CF Thurston Enters | Inc v Raldn 128N 11 760, 519
AZd 297 307 (1986) trecognizing that " the owner of an
casement cannet materially increase the burden of 1t upon
the servient estate” (quoting, Crocker v Canaan Colf . 110
NH 384 2068 A 2d B4 847 (19700)

[14] Obviously, i oseme cases. a parly's usec may be
sporadic or vary dependmg on the time of the year Also,
for example. a private mdividual's use might be much less
than that of a large farmily with many visitors or sumeone

with an on-site business  that draws a lurge aumber ol
customens

[15] As Sorchych notes, " [tthe parties i this case have
ciinely  different views as to what 15 appropriate or
aeeessary matntenunce and repan " Ol course, the previous
condrtion of the roadway casement.  the necessiy - of the
work e meel any  previously  established  mummum
standards  for the roadway's  condiion,  whether by
ostensibly allowaing the road o fall into a state of disrepair
" abundoned”
any rights tand concomitant obligations) or estublished new
slandards with regard 10 the road, whether the work realty

e parties or their predecessors waived or

constituted tmprovements  rather  than mamtenance  and
repairs  the nature and extent of the work performed. the
pueposcts of the lunds expended by the Freemans. whether
the parties are subect o the same reguiations, and whether
any cquitable ultset exists for the value of mamtenance and
repant work performed  or otherwise  contributed by
Surchych are contested wsues of fact in this case that nuyy
need o be  addressed o appoertionmg repann and

mantenance costs

{16] The estrmeny also created a question of fact as to the
extent oowhich Sorchyceh recerved a benefit, Mr, Freeman
testified that, 1o s knowledge. all ot Sorchyeh's velucles
were four-wheel  dove, and that not only did Sorchych
refuse to contribute monetarty Lo the 1oadwork because he
purportedly " Itked the road rustic,” but he actually * made a
pest of himseli™ by consistently  complaming about the
roadwork  bemg conducted ot the Freemans' direction
Sorchych testified that it was his mient to keep the roadway
"prmutne” o reduce third-party travel on the road. and
that, when necessary, he would use Tus tracter o hire a third
party at his expense " to mamtam passabtlity, which 1s all [
cared about " 1le further testificd that, from the onset, he
disagreed with the Freemans regarding  the necessity of
much ot the roadwiy work completed  at the Freemans'
direction and that he believed " the road 15 not Jas safe" due
to the changes made

[17] See Atz R Ce P77 see alser Farmers fns Co v
Falfsalt 192 Arig 129,130, %8, 902 P 2d 203, 204 (1998
1" [[In order fior the appellant of an arbiration avward of $0
o gvord paymg the appellee’s attomneys' fees. the uppellant
must obtam a judgment of more than $0")
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Johnson & Johnson, Nyvack, tor plaintitt
Muorton Pinkus, New City, for defendant

EDWARND M O'GORMAN, Justice

The plantift and the defendant  are the owners of

adjonming lots These Tots were onginally the {79 Vise.2d
942] property ol a common grantor, who constructed two

dwelling Bouses thereon  The sewage disposal Taciliies of

both dwellings were connected 1o one septic tank and st

surrounding filter bed

In the process of subdividing the property, the oniginal
grantor conveyved plaintift's parcel subject to an casement
fur the benefit of the sceond dwelling to permit the sewage
from that dwelling o continue to flow through plamtf's
parcet (o the septic tank which was loceted thereon The
defendant, by the acquisiuen ot her parcel. has succecded Lo
the right to continue the flew of sewage from her dwelling
through  plaintitfs  parcel o the sepue tank  located
thereon

With the passage of time, the use of this sowage
disposal system has resulted 1n o satwation of the plantt?s
property by the tank efMuent. which also resulled  in o
seepage therefrom  mio the pubhe lighway  The ptantift
has from time to time expended montes i the cleanmg ot
the septic tank, and also has patd a substantial amount lor
imprevement n the replacement and rebutldimg, ot the filter
bed en
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her property m order 1o take care ot the overtlowing

effluent and m order 1o comply with orders of the village
health department

The evidence m thus case ostabhishes generally thal the
septic tank svstem becume overburdened duning mtervals
during which the detendant's dwelling howse was reated (o
tenants The svstem seemed adequate at other umes to
handle the requaements of the plantiff, who 15 a widow

Inmng alene, and the defendant

Ihe pluntiff brigs this actron i an effort to oltam o
contribution trom the defiendant 1o the cost of the repait and
maintenance of the sewage disposat system, and also for a
declatatory Judgment decliaring the rights and duties of the
parties 1 connection thezewith m the future

It 18 defendant’s contention thit she 15 uot hable 1o
mahe any contribulion because no such duly 15 impuosed
wpon her by the terms ol the casement. and bevavse she has
net requested nor consented ooamy nanlenance or repan
expense which may hayve been ieurred by the plamulf

With respect o the duty o make 1epars tor the
enroyment ol an easement. the general rule 15 that, apart
from contract, the easement  impuoses upon the servient
tenement o obligation other than the passive duly of
submitting 1o use by the domiant swner Inthe absence of
an agreement b the conteary, the burden of the mamtenance
and repar ol an easement falls upon the dominant owner
The domiant ovner,

|79 Mise.2d 943] however, 15 under no duty o make
improsements or repairs for the benelit of the servient
owner (17N Y lur 154}

Wath respect to casements sncommon however, the
general tule 1 that the burden of mamtaiming an casement
owned o common and used by the co-owners 18 mposed
upon adl ol them

The partses 1n this case, while havimg o relationship to
cach other of domumant and servient tenements as far as the
language m the conveyances 15 concerned, alse have mamy
ol the altributes of parties sharing an casement i commaon,
wasmuch as both parties use the septic ank oo plamtits
premises as thew sewage disposal [aeility Should the court
hold that the defendant 1s not habke i this case te make any
contubution 1o the cost ofmmntenance ol the sephic tank
system on the plamtiit’s property, an mtolerable situation
woudd result. Under such cncumstances, the plamtift must
either meet the ttal expense of the pruntenance of the joiat
syslem, o1 undergo the ordeal ot contendmg with a novious
eifluent on her frond lawn, and  subject hersell 1o
punishment by the village authonties for a vielation of the
health code In this situation, even should she termimate her
use of the septic tank faciliies, she couid not present 1ty



continumng evertlow nor avind its adverse consequences
Page 616

That the court an deading this case may constder i
determmnation which widl avend such an inequitable slate of
affars 15 not without precedent In People v Wittman. 203
Mise 1046, 131 N V.5 2d 823, a common grantor created a
common driveway in the rear of properties which were
comeyed to several indivadual prantges  Lach of the
grantees had anght of wiy across the rear of the property
ol' the neighboring grantees 10 pam aceess o the street
Because of the grade condittens, @ retaming wall was
necessary on the premises of the ot owner at the end ol the
driveway This wall having fullen mte disreparr in vielation
of the City Admmistrative Cede, all of the owners were
prosecuted for thewr fulure (o mamtam  the wall. although
the wall was located solely on the property of one ol them
The remaning property owners contended that there was no
obligation on their part o mamtam  any potton of ther
casement which wis not on their own properties Judge
Shapuo, siting at the tme as a court of spectal sessions,
stated:

‘Assunung, Arguendo. that the wall in question s wholly
upon the property of the defendant Wistman, and that by
reason thereof the obligation to repair n falls upon hei
alone. itmught well be that (79 Mise,2d 944] the cost of
reparring this defictive and dangerous retaming wall would
be so prohibiive as to mduce her 1o legally abandon the
casement and use ol her grage, B om the tear ol the
property (o the grade of Hoover Avenue and  thus
umlaterally creale a stuason  wheicby  her neighbor
mmediately to the west would mew the entire obliganion 1w
provide a retarming wall since such neighbor would then be
mauntaming the grade of s lot below the tegal grade, ach
neighbor could then m wm folkny Wittman's cyample and
patss the obhigation along 1o the acighbor mmediately o the
west of T up to the owner of the end lotat [50th Street !

The court pomnted out that this example demonstiated
that there 1 a mutual obligation upon adjoiing co-owners
m asituation of this hind The same reasonmg applies to
this case

The Wittman case, supra. involved a violgton of the
Admmstrative Code of the City of New York, and the court
pomted ont that cach of the detendants, but tor the tetammg
wall, wounld be mamtaming  his property not at grade. n
viotation ef the code Under those cncumstances the court
held that the obligation 10 mamtam the retaming wall 1s the
mutual obhgaton  of all thuse who would be occupyving
ther property 1 violation of Taw 1t there were no 1etainmg
will So teo. m the mstant case, 1 the septic tank 1s
permiticd 10 overflew from plaintff's land o the publc
highway, both the sewage disposal systems of the plamuft

and the defendant are i violation ol the health Taws o' the
village. and theretore it should be thewr mutuat obligation 1o
see that this decs nol continue,

In wview of the foregoing, 1 this snuatien which
involyves the dual relationship of the plamtft and detendant
as owners of the dominant
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and servient tenements on the one hand, and as users of'a
commuon facility onthe other, this court, m the interest of’
fareness and pracncality, should adopt these consequences
whech would normally How fiom the use of an easement in
common  The court linds that the duty to maintam  and
repanr the common septic tank system used by the plamufy’
and the defendant ' this case should be borne equally
between them, and that the defendant will be hable to the
plunt T for her equntable share of these evpenses

| do not fied anything n the prooi’concerning cither
the amount of the expenditures 1o date, the necessity fur the
expendituies, or the adeguacy ol notice o e defendam,
winch would defear plamied?’s nght w be reembursed the
sum of $470 64, as reimbursement fo: one-hall the amount
of the [79 Mise.2d 945] expenditures, and the court furtiwer
declares than the obligatton m the future to teparr and
mumntam  said sewage  disposal system shall be borne
equally by the plamnfT and the detendant as owners of then
respective parcels of land
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John R Faust, Jr | argued the cause tor appellant On the
briefs were Katherme  O'Neal. and Sehwahe, Williamson,
Wy att, Moure & Roeberts, Portiand

Thomas C Peachey. The Dalles argucd the cause lor
respendent With him on the bricl was Lewis, Foster &
Peachey. The Dalles

Betore JOSEPH, P J . and WARDEN and WARKEN
JJ
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1623 P.2d 1079 JOSEPH, Presiding Tudge

This 15 s sutt brought by the owners offan casement to
enjoin alleged obstruction of the casement by delendant, the
servient osvner The tnel conrt enteted a deeree granting &
partial mgunction, but dented  other myunctine  relef
Plamntlfs appeal and seek a modilicanon et the deerce o
prohiit afl the alleged interferences wath the casement

Plamtifts farm propertv known as the Mash Home
Placc Defendant operates a mohde home park on adjacent
lund m an area called Foley Lakes Property o f912. as part
of the settlement of the estate ot Abet Marsh, the Marsh
Home Placy was severed from the Foley Lakes Property At

the samg lime, un CAPICSS casement was created llﬂ\'CrSlllg
the Foley Lakes Property  to provide  access o plamtfly
tarm | he casement was deseribed as follows

"Trs Turther understond and agreed that said purchaser
shall contmue o pernut the roadway or gateway herctofore
vsed by deceased and his tanuly and the public to emam
and Lo be used as heretofore wpon and acress the sad
prennses furnshing a means of ingress and egress 1o and
fiom the mam County Road 1o the Marsh Huome Place, antl
and unless the same shall be changed  orvacated o the
manner provided by law ** 1"

Atthe time the casement wus created, both parcels of
land were bemg farmed  Simee the carly 1930 defendant
and s predecessers have opetated the mobile home park

Plamufls  allege  that  defendant  has wrongfutly
obstructed the easement by constructing, speed bups on
the roadway. by permatting a cedar hedge o grow teo close
to the easement and by parkimg or pernatting his tenants te
park on the casement  [1] PlamtitTs  abo seek 1o have
mmposed on detendant responsibibity tor a pro rata share ef
the expenses  for repaar and mamtenance of the casement
[he trad court entered  a dectee permitting defendant o
mamtain & reasonable number of spoeed bumps. not (o
exeend seven anches o haight, bat denied  all other
mjunctive relwe

Papre 4608

In an effort w redoce speeding by tenants of the trler
court defendant mstufled  specd bumps m the easement
Planbiy clm that speed bumps unreasonably inter fere
with their own use of the easement and that they reduce the
seape of the cusement below that miended by the orpmal
grint

The reservation of the casement provides 1 general

terms only tor "ameans ol ingress and egress o ad (rom

the muin County Road to the Marsh Home Place " The
extent o the easement 18 not turther specifically detined In
Fendall v Miler, 99 Or 010, 615, 196 P 381 (1921, the
court sted that where an easement 15 not spectficalty
defined "the rule 1s that it need be only such as s
reasonably necessary  and convement  for the purpose  tor
which it was created " In Furr Nutta v N and Lackson,
205 Or 204, 278 1P 2d 163 (1955), the court adopled the
following rule fiw evaluating the use of an casement by the
SEIVICL awhner

"Hon view ot all the attendant cireumstances the use
te which the servient tenement proposes o subjeet the road
15 a reasonuble one, will not destrov the road and will not



deprive the easement vwner of the degree of use o winch
he s enttled, an ingunction wall not issue against ki " 203
Or at 234 278 P23 163

Spevd bumps are a reasenable means o control ihe
speeding problem on the casement There was evidence that
at a height of eight to ten mehes, the speed bumps causcd
sume passenger cars to scrape bottom, and the plamutty
testiticd tu a concern that loads ot'stock or hay would shitt
when crossing such severe bumps (although there was no
evidence ol any actusl damage) We conctude that 11 fimined
to a heipht of seven wches they will nol unreasonably
interfere with plamtfls’ use of the [623 PP2d 1080}
casement The decree should also provide that the bumps
not be spaced more clossly than 209 feet apart and that they
be placed only i the road adjatent o the areas actually
used for the mobile home park

Secondly. plamtity aipues that the (ral courl creed 1n
nutordering the temeval of a vedar hedge growimg along
the casement Plamt s Clamm that the hedge blocks the line
of sright required to make entry onto the county road
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fram the easement sale The tral court retused to order the
removal of the hedge. because there was no evidenee that 1L
was phyvsically growing on orwas a part of the casement
Plamulfs concede that there is no evidence of a physieal
cacroachment on the casement, but they wrge that o
balancing of the hardstup 1o defendunt  and the relatve
benefit o plantfts reguire the removal of the hedge They
cite Jawscher v Andrnss, 20 Or 304,401 1P 2d 40 (1965),
but that rehance s nusplaced  In that case the easement
owner established that there had been an eneroachment. and
the court concluded that he was entitled 10 a mandatory
muunction ordenmg it removal unless o would  be
mequitable There has been no showing of an encroachment
here, ~o we do not reach the matter of balancing

Plamutts also claim that the trial court erred 1 not
cnjoimng parking along the casement The record reveals al
least two mstances  when the casement  was blocked (0
traftic because ot parked cars, and on several occasions
plamudls or thar guesis had w0 muncuser around parked
cars to travel down the road orhad to request that cettain
cars be moved to permt pussage along the roud

Plamtitss are entitled to use the casement as a4 means ot

mgress and egress without substantial interfercnce Parked
cars on the casemen? doterfere with thenr fiee and
unrestricied use of the easement and deprive plantifis of a
degree of use o which they are entitled by the origmal grant
of the easement Van Natta v Nys and Erichson, supra, see
Landearer v Steelnian, 275 Op 135, 339 P 2d 1256 (1976)

The deeree shall be modified 1o prohibit any parking (hal

would mtertere with use of the regularly traveled part of the

casement

Fally, plontitfs  claim that the court erred m not
declaring that they have aright to mamtam the casement
and 1o zequire a proportionate conttibutien frem defendant
tor costs of repatr and mastenance Defendant agrees that
where both the servient owner and the casement owner use
the cusement  and restoratien  or mamiendanee (s required
contnbution by the servient owner for the costs o repairs
and  mamtenance 15 allowed  Van Natta v Nvs and
Lricksen, supra Delendant claims, however, that plamniTs
fared to miroduce any evidence that would alTord the coart
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an adequate basis for determnmg an apportionment of the
expenses and that, therefore. computing detendant's pro rata

share 15 nol pussible

In Van Natta. there wus evidence that could have been
used for compnting the cost ol restoring the road, but there
was no basis for segregating the damage which each party
milicted  The case was remanded torentry of adecree (or
cost apportionment. with further testimony to be taken 1f’
requited o this case the record contams evidence that
could be used toapputtion the cost of mamntuming  the
casement based on the relative approamate use by the
casement owner and the servient owner, but. as in Van
Natta. 1115 msufficrent furly to apportion costs Therefore,
we will remand  for entry of adecree apportionmg costs
afler lurther procecdimgs

Affirmed mpart. reversed i part, and remanded with

mstructions

Notes

U Plamtd’s made other allegations m their amended
complamt, but those allegations were moot by the time of’
Lrint
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109 S.Ct. 2180
Supreme Court of the United States

John W, MARTIN, ¢t al,, Petilioners,
V.
Robert K. WILKS et al.
PERSONNEL BOARD COF JEFFERSON
COUNTY, ALABAMA, ct al., Pctitioners 2]
AW
Robert K. WILKS et al.
Richard ARRINGTON, Jr., ct al., Petitioners
v,
Robert K. WILKS ct al.

7-1639 and 87-1668.

I
Argued Jan. 18, 1989,

l
Decided June 12, 1989.

|
Rehearings Denied Aug. 11, 1989. 3]

|
See 402 1.5, 932, 110 S.CL. 11.

Nos. 87-1614,

White fire fighters brought suit alleging that they were
being denied promotions 1n favor of less qualificd blacks.
The United States District Court for the Northern District
of Alabama, Sam C. Pointer. Jr., Chief Judge. granted
defendants’ motion to dismiss. On appeal, the United States
Court of Appeals for the Eleventh Circuit, 833 F.2d 1492,
reversed, and certiorart was granted The Supreme Court,
Chicf Justice Rehnquist, held that white tire fighters, who
had failed to intervene in earlier employment discrimination
proceedings in which consent decrces were entercd. could
challenge employment decisions taken pursuant to those
decrees

Aftirmed.

Justice Stevens filed dissenting opinion 1n which Justices
Brennan, Marshall and Blackmun joined.

West Headnotes (3)

ti] Judgment

VIS A

A el teo A . ' .z .

= Persons Not Parties or Privies
One is nol bound by a judgment in personam in
litigation m which he is not designated as party or
to which he has not been made a party by service

ol process.

10O Cases that cite this headnote

Judgment
-+ Nature o Action or Other Proceedmg
Judgment
Persons Not Parties or Privies

Where special remedial scheme exists expressly
foreclosing successive litigation by nonlitigants,
as for example i bankruptey or probate, legal
proccedings may terminate preexisting rights if
schene is otherwise consistent with due process.
U S.CA Const Amends. 5, 14.

128 Cases that cile this headnote

Judgment
. - Judgment by Confession or on Consent or
Offer
Judgment
~ Persons Not Parties or Privies
White  fire had faled 1o

timely carlier

fighters, who
inlervene  in employment
discrimination proceedings in which consent
decrees were contered, were not precluded
tfrom challenging employment decisions laken
pursuant to those decrees on theory that their
reverse discrimination actions constituted an
impermisstble collateral attack on the consent
decrees; the lmchpin of the “impermissible
collateral attack™ doctrine-the attribution of
preclusive effect to a falure to mtervene-
is inconsistent with Federal Rules of Civil
Procedure. Fed Rules Civ Proc.Rules §94a, by,
2428 US.CA.

2582 Cuses that cite this headnote

U8 Svllabus '
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*755 Black individuals and a branch of the National
Association for the Advancement ot Colored People brought
actions in Federal District Court against the ¢ty of
Birmingham, Alabama, and the Jefferson County Personncl
Board (Board), alleging that the defendants had engaged
in racially discriminatory hiring and promation practices in
violation of Title VII of the Civil Rights Act of 1964 and
other federal law. Consent decrees were eventually entered
that included goals for hiring blacks as firefighters and for
promoting them. Respondent white firefighters subsequently
brought suit in the District Court against the city and
the Board, alleging that, because of their race, they were
being denied promotions in tavor of less quahfied blacks
n violation of federal law. They argued that the city and
the Board were making promotion decisions on the basis
of race in reliance on the consent decrecs, and that those
decisions constituted impermussible racial disenimination,
After trial, the District Court granted the defendants’ motion
to dismiss. It held that respondents were precluded from
challenging employment decisions (aken pursuant to the
conscnt decrees, even though they had not been parties to the
proceedings in which the decrees were entered. The Court
of Appeals reversed, rejecting the “impermissible collateral
attack™ doctrine that immunizes partics to a consenl decree
from discrimination charges by nonpartics for actions taken
pursuant to the decree.

Held: Respondents are not precluded trom challenging the
employment decisions taken pursuant to the consent decrees.
Pp. 2184-2188.

(a) “[One 15 not bound by a pudgment mi personam in a
fitigation in which he is not designated as a party or to
which he has not been mude a party by service of process.”
Hansherry v, Lee, 31U S 32,40, 61 S.Ce 115,117, 85 L.Ed.
22 (1940, P. 2184,

{b) Under ordinary application of the Federal Rules of Civil
Procedure, a party **2182 seceking a judgment binding on
another cannot obligate that person te intervene: he must be
joined. Rule 24, governing miervention, (s cast in permissive
terms. Rule 19(a) provides for mandatory *756 jomnder in
circumstances where a judgment rendered in the absence of
a person may “leave ... persons already partics subject to
a substantial risk of incurring ... inconsistent allegations,”
and Rule [9(by sets forth the fuctors to be considered by
a court in deciding whether to allow an action to procced
n the absence of an intercsted patty. Joinder as a party,
rather than knowledge of a luwsuit and an opportunity to

intervene, is the method by which potential parties are
subjected to the jurisdiction of the court and bound by
a qudgment or decree. The linchpin of the “impermissible
collateral attack™ doctrine-the attribution of preclusive etfect
o a fardure to intervene-is meonsistent with Rules 19 and 24
Pp. 2183-2186

(¢} Neither Penn-Contral Merger and N & Windfusion Cusces,
389 LS. 486, 88 S.Cu 602, 19 L.Ed 2d 723 (1965), nor
Provident Tradesmens Bunk & Trust Co v Putrerson, 390
U.S. 102, 88 5.Ct 7330 19 L Ed 24 936 (1968), is authonty
tor precluding respondents from challenging the actions taken
under the consent deerees. Pp. 2186-2187.

() Even if there were some merit to the argument that
the need to Join affected parties would be burdensome and
vliimatelv discouraging to civit rights litigation, acceptance
of that argument would require a rewnting rather than an
interpretation of the relevant Federal Rules. In any event,
the dutticultics in identifying those who would be adversely
affected by a deeree arise from the nature of the relicf
sought and not because of any choice between mandatory
intervention and joinder. Plamtiffs who scek the aid of courts
lo alter employment policies, or the employer who might
be subject to conflicting decrees, are best able to bear the
burden ot designating those who would be adversely attected
il plaintiffs prevail. The alternative urged here does not
climinate the need for, or difficulty of, identifying persons
who should be included in a lawsuit. It merely shitts that
responsibility to less able shoulders. The system of joinder
called for by the Federal Rules is not likely to produce more
relitigation of issues than a converse rule, und best serves the
interests involved in the run of litigated cases, including cascs
like the present ones, Pp. 2187-2188,

(e} With respect to the argument that the congressional policy
favoring voluntary settlement of employment discrimination
claims  supports  the  “impermissible  collateral  artack™
doctring, 1 is essential to note what 1s meant by a “voluntary
settlement.” A voluntary settfement m the form of
consent decree between ong group of emplovees and their
employer cannot possibly “sette.” voluntarily or otherwise,
the conflicting claims of unother group of employees who do
not join in the agreement. [nsofar as it may be easier to settle
claims among a disparate group of affected persons 1f they are
all betore the court, Jjoinder accomplishes *757 that resuil as

well as would a regime of mandatory intervention. P. 2188,

833 F.2d 1492 (CA 11 1987y, affirmed.
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REHNQUIST, C.J, dchvered the opinion of the Court, 1n
which WHITE, O'CONNOR. SCALIA, and KENNEDY, JJ.,
Joined STEVENS, I, fited a dissenting opinron, in which
BRENNAN, MARSHALL. and BLACKMUN, I}, joined,
post, p. 2188,
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Jumes P. Alexander argued the cause for petitioners in Nos.
87-163% and 87-1668. With him on the bricfs for petitioners in
No. 87-1668 were Rohert K. Spotswood, Richurd H, Walsten,
Michael R. Pennington, and James K Baker, Frank M Young
I and Jumes C. Huchaby, Jr | filed a brief for petitioners in
No 87-1639. Rohert D Joffee argued the cause for petitioners
in No. 87-1614. With him on the briefs were Thomas D Barr,
Rohert I7 Mullen, Paul C. Saunders, Alden L. Atkins, Wl
L. Rabmsen, Richard T Sevmour, Stephoen L. Spitz, and Susan
W. Reeves

Ruymand P. Fitzpatrick, Jr., argued the cause for respondents
Wilks et al. With him on the brief was Courinev H. Mason,
Jr. Depunv Solicitor General Mervill arpued the cause for
the United States. On the brief were Scvhicitor General
Fried, Assistant Artorney Generul Keynolds, Deputy Solwitor
Generul Aver, Deputy Assistant Attorney General Clegg,
Michael R. Lazerwitz, and Denniv J Dimsev.t

T Briefs of amici curiue urging reversal were filed for the
State of Alabama et al. by Jumex AL Shannon, Attorncy
General of Massachuselts, Alice Daniel, Depuly Atlorney
Oeneral, and June § Schacter and Peter Sucks, Assistant
Attorneys General, Don Sicgelmen, Attorney General of
Alabama, Joufi Steven Clurk, Attorney General of Arkansas,
Jokn Van de Kamp, Attorney General of California, Joscph
L Licherman, Attorney Gencral of Connecticut, Fredorick
D. Cooke, Corporation Counsel of the District of Columbia,
Rabert A. Butterworth, Attorney General of Florida, Michael
J Bowers, Attorney General of Georgia, Jim Jones, Attorney
General of Idaho, Linfey E. Pearson, Attorney General
of Indiana. Thomas J. Miller, Attorney General of lowa,
Roherr 7. Stephan, Attorney General of Kansas, Frederic J.
Cowan, Attornev General of Kentucky, Wiffiam 1 Guste,
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General of Missoun Mike Greelv, Attorney General of
Montana, Robert M. Spire, Attorney General of Nebraska,
Briun McKav, Attomey General of Nevada, Srephen E.
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Merrill, Attorney General of New Hampshire, Cary Edwards,
Attorney General of New Jersey, Robuert Abrams, Attormey
General of New York, Anthomy J. Celebrezze Jr.. Attorney
General of Ohio, Rohert H. Henry, Attorney General of
Oklahoma, Jumes E. O'Neif, Attorney General of Rhode
Island, 7. Travis Mediock, Atorney General of South
Carolina, Jim Mattox, Attorney General of Texas, Jeffrev
Amestoy, Auvtorney General ol Vermonl, Mwry Swe Terry,
Attorney General of Virginia, Godfrey R de Castro, Allorney
General of the Virgin Islands, Churfic Brows, Attorney
Gieneral of West Virginia, Donald J Hupawayv, Allormney
General of Wisconsin, and Joseph B Mever, Attorney
General of Wyoming, for the American Civil Liberties Union
ct al. by Sreven R, Shaprro, John A, Powcell, Michael T
Wahoske, Mark B. Rotenberg, and Lestic ] Anderson: for the
Fqual Employment Advisory Council by Rabert E. Willicuns
and Douglus S McDorwell: and tor the National League
of Cities et al. by Benna Ruth Svlomon, Beate Bloch, and
Zachary D Fasmun.

Bricts of amuci curiae urging atfirmance were filed for
the International Association of Fire Fighters, AFL-CIO, by
Thonias A Woodley and Michael S, Wally; and for the Pacific
Legal Foundation by Ronald 4. Zwmtwir and Anthony T
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N Thompson Powers, Ronald 8. Cooper, Burry L. Goldsrein,
Juls LelVonne Chambers, and Roaald L. Ellis tiled a brief
for the NAACP Legal Defense and Educational Fund, Inc., et

ul. as wnrer curtae
Opinion

*758  **%2183 Chiet Justice REHNQUIST delivered the
opinion of the Court.

A group of white firctighters sued the city of Birmingham,
Alabama (City). and the Jefferson County Personnel Board
(Board}) atteging that they were being denied pronotions in
tavor of less qualified black firefighters. They claimed that
the Cilty and the Board were making promotion decisions
on the basis of race in reliance on certain consent decrees,
and that these decisions constituted impermssible racial
discrimimation 1n violation of the Constitution and federal
statutes, The District Court held that the white firetighters
were precluded from challenging employment decisions
taken pursuant to the deerees, even though these fircfighters
had not been parties o the proceedings in which the decrees
were *759 entered. We think this holding contravenes the
general rule that a person cannot be deprived ofhis legal rights

in a proceeding to which he is not a party,
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The litigation in which the consent decrees were entered
began in 1974, when the Ensley Branch of the National
Asgsociation for the Advancement of Colored People and
seven black individuals filed separate class-action complaints
against the City and the Board. They alleged that both
had engaged 1n racially diseriminutory hiring and promotion
practices in various public service jobs i violation of Title
Vil ofthe Civil Rights Actol 1964, 42 U.S.C. § 2000¢ ¢t seq
and other federal law. After a bench trial on some issues, bat
before judgment, the partics entered into two consent decrees,
one between the black indrviduals and the City and the other
between them and the Board. These proposed decrees st
forth an extensive remedial scheme, including long-term and
interim annual goals for the hiring of blacks as firefighters
The decrees also provided for goals for promotion of blacks
within the fire department.

The District Court entered an order provisionally approving
the decrees and direcling publication of notice of the
upcoming fairness hearings. App. 694-696, Notice ol the
hearings, with a reference to the general nature of the decrees,
was published in two local newspapers. At that hearing, the
Birmingham Fircfighters Association (BFA) appeared and
filed objections as wmicus curive. After the hearing, but
before final approval of the decrees, the BFA and two of
its members also moved to infervene on the ground that
the decrees would adversely aftect their rights The District
Court denied the motions as untimely and approved the
decrees. Unmited States v Jefterson County, 28 FEP Cascs
1834 (ND Ala 1981}, Scven white firefighters. ail members of
the BFA, then filed a complaint against the City and the Board
secking mjunctive relict agamst enforcement of the decrecs.
The seven argued that the decrees *760 would operate to
illegally discriminate agamst them: the District Court dented
relief. App. to et for Cert. 374,

Both the denial of intervention and the denial of injunctive
relief were affirmed on appeal. United States v Jofterson
County, 720 F2d 151 (CAT1 1983). The District Court
had not abused its discretion in refusmg to et the BIA
intervene, thought the Eleventh Civcuit, i part because the
firefighters could “mnstitut{c] an independent Title VIT suit,
asserting specific violations of their rights.” £f,, a1 1518, And,
for the same reason, petitioners had not adequately shown
the potential for irreparable harm from the operation of the
decrees necessary 10 obtamn injunctive relief) fd., at 1520,

L¥ 3ai-al ol “
FITETLAY

A new group of white firefighters, the Wi/ks respondents,
then brought suit against the City and the Board in District
Court They too alleged that. because of their race, they were
being denied promotions in favor ot less qualified blacks in
violation of federal law. The Board and the City admitted
to making race-conscious employment decisions, but argued
that the decisions were unassailable becuuse they were made
pursuant to the consent decrees. A group of black individuals,
the Aartin petitioners, were allowed to intervene **2184 in
their individual capacities to defend the decrees.

The defendants moved to dismiss the reverse diserimination
cascs as impernmissible collateral attacks on the consent
decrees The Dhstrict Court demed the motions. ruling that the
decrees would provide a defense to cliims of discrimination
for cmployment decisions “mandated™ by the decrees, leaving
the principal issue for trial whether the challenged promotions
were indeed required by the decrees. App. 237-239, 250,
After tnal the Distnict Court granted the motion to dismiss,
App. to Pet. for Cert. 67a. The court concluded that il in
fact the Cuy was required to [make promotions of blacks]
by the vonsent decree, then they would not be guilty of
[rilegal] racial discrimination™ and that the defendants had
“establish[ed] that the promotions of the black individuals
*761 . were in fact required by the terms of the consent
decree.” Jd | at 28a,

On appeal, the Eleventh Circuit reversed. It held that,
... [the Wilks respondents| were neither parties
thetr independent
claims of unlawful discrimination are not prechuded.™ In re

*|bJecause
nor privics to the consent decrees, ...

Brmingham Reverse Diserimination Emplovinent Liugation,
833 F.2d 14920 1498 (1987). The court explicitly rejected
the doctrine of “impermussible collateral attack™ espoused by
other Courts of Appeals to immunize partics 1o a consent
decree from charges of discrimination by nenpartics for
actions taken pursuant to the decree. fhid Although it

“w

recognized a “strong public policy in favor of voluntary
affirmative action plans,” the panel acknowledged that this
interest “must yicld to the policy against requiring third
parties 1o submit to bargains in which their interests were
cither ignored or sacriticed.” /hid. The court remanded the
case for trial of the discrimiation clmms, suggesting that
the operative faw lor judging the consent decrees was that

governg voluntary affirmative-action plans. i/, at 1497, :

{1 12} We granted certiorari, 487 US, 1204, 108 S Co
2843101 1.Ed.2d 881 {1988). and now affirm the Eleventh
Circwnt's judgment. All agree that “[i]t is a principle of gencral
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application in Anglo-American jurisprudence that one is not
bound by a judgment ir personan: in a Iigation in which he
15 nol designated as a party or to which he has not been made
a party by service of process.” Hansberrp v Lee, 311 LS 32,
40, 61 S5.Ct. V15, 11785 L Ed. 22 (1940). See, eg.. *762
Parklune Hosiery Co v Shore, 439 Uls. 322,327 n 7,99
S.CL 645, 649, n. 7, SR 1LED.2A S52 (1979 Blonder-Tongie
Lahoaratories, Inc. v Universuy Foupdatios, 402 US. 213,
228-329.91 S.CL 1434, 1442-1443, 2R T.Ed.2d 788 {1971},
Zenith Radio Corp. v, Hazeftine Revearch, Ine., 395 ULS. 100,
110,89 S.C 1562, 1569, 23 LLEA2d 129 (1909 This rule
is part of our “deep-rooted historie tiadition that everyone
should have his own day in court.” 18 C. Wright, A. Miller,
& E. Coopert, Federal Practice and Procedure § 4449, p 417
(1981) (hereafler 18 Wright). A judgment or decree among

partics to a lawsud resolves msues as among them. but it docs

not conclude the nights of strangers to those proceedings. ~

#*2185 |3
fatled to timely mtervene in the initial proceedings, their

Petitioners argue that, because respondents

current challenge to actions taken under the consent decree
constitutes an impermussible “collateral attack,” They argue
that respondents were aware that the underlying suit mighi
affect them, and if they chose to pass up an opportunity to
intervene, they should not he permitted Ho later litigate the
issues in a new action. The position has sutticient appeal
v have commanded the approval of the great majority of

the Federal Courts of Appcals,} but we agree with the
contrary view expressed *763 by the Court of Appeals lor

the Efeventh Circuit in these cases.

We bepin with the words of Justice Brandeis in Chase
Natwonal Bank v Nopwalk, 291 US 431, 54 S.(Ct, 475, 78
L.Ed. 894 (1934):

“The law does not impose upon any person absolutely
entitled to a hearmg the burden of voluntary intervention in
a suitto which he is a stranger. . Unless duly summoned to
appear in a legal procceding. a person not a privy may rest
assured that a judgment recovered therein will not atfect
his legal rights.” [f., at 441, 54 5.Ct., at 479,

While these words were written before the adoption of
the Federal Rules of Civil Procedure, we think the Rules
incorporate the same principle; a party seeking a judgment
binding on another cannot obligate that person to intervene:
he must be joined. See fuzeltne. supra, 395 US. at 110, 89
8.Ct., at 1369 (judgment against Hazeltine vacated because
it was not named as a party or served, cven though as the

'fai"'f: NN

parent corporation of one of the partics it clearly knew of
the claim against it and had made a special appearance to
contest jurisdiction). Against the background of permussive
intervention set forth i Chase Nationa! Bank, the drafters
cast Rule 24, governing intervention, i permissive terms, Sec
Fed.Rule Civ.Proc. 241a) (intervention as of righty (“Upon
timely applicatton anyone shall be permitted to intervenc™),
*764 Fed.Rule Civ.Proc. 24(b) (permissive intervention)
("Upon umely application anyoue may be permitted to
wntervene™). They determined that the concern tor finality
and completeness of judgments would be “better [served] by
mandatory joinder procedures,”™ 18 Wright § 4452, p. 453,
Accordingly, Rule I9a} provides lor mandatory jotnder in
circumstances where a judgment rendered n the absence of
a person may “leave .. persons alrcady parties subject to a
substantial nisk of incurrimyg ... mconsistent ohllgalinns....w1
#%2186 Rule 13(h) sets forth the factors to be considered by
a court n deciding whether to allow an action to proceed in

the absence of an interested party. 3

*765 Joinder as a party, rather than knowtedge of a Tawsuit
and an opportunily to intervene, is the method by which
patential parties are subjected to the jurisdiction of the court

and bound by a judgment or decree * The partics to a lawsuit
presumably know better than anyone else the nature and scope
of relief sought in the action, and at whose expense such
relief might be granted. 1t makes sense, therejore, 1o place on
them a burden of bringing in additional parties where such a
step 1s mdicated, rather than placing on potential additional
partics a dutv to infervene when they acquire knowledge of
the lawswit, The linchpm of the “impermissible collateral
attack™ doctrine-the attribution of preclusive eftect ioa farlure
1o mtervene-is therefore quite inconsistent with Rule 19 and
Rule 24.

Petinoners argue that our decisions in Peni-Cengral Merger
and N & WV Inclhusion Caves, 339 LS 486, 88 S.Ct 602,
19 L E&2d 723 (1968), and Provedent Tradesmicns Bunk
& Trust Co v, Pattcrsan, 3900 U185 102, 88 S CL 733, 19
L.Ld.2d 936 (1968, suggest an opposite result. The Pern-
Central litigation took place in a special statutory framework
cnacted by Congress to allow reorganization of a huge rattway
system. Primary jurisdiction was m the Interstate Commeree
Commission, with very restricted review in a statutory
three-judge District Court. Review proceedings *766 were
channeled to the District Court for the Southern District of
New York, and proceedings in other District Courts were
stayed. The District Court upheld the decision of the Interstate

Commerce Commission in both the merger and the inclusion
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proceedings, and the parties to that proceeding appealed to
this Court Certain Pennsylvama litigants had sued in the
District Court for the Middle District of Pennsylvania to set
aside the Commission's order, and this action was stayed
pending the decision in the District Court for the **2187
Southern Dustriet of New York. We held that the borough of
Moosic, one of the Pennsylvamia litgzants, could not challenge
the Commission's approval of the merger and inclusion in
the Pennsylvamia District Court, pointing out the unusual
nationwide character ot the action and saymg “[i]n these
circumstances, it would be senseless lo permit partics secking
to challenge the merger and the inclusion orders to bring
numerous suits in many different district courts.” 389 U.S.. at
505, n 4,88 5.Ct, at 612, n 4,

We do not think that this holding in Penn-Ceneral, based
as it was upon the extraordinary nature of the proceedings
challenging the merger of giant railroads and not even
mentioning Rule 19 or Rule 24, affords a guide to the
interpretation of the tules relating to joinder and intervention
in ordinary c¢ivil actions 1 a district court.

Petitioners also rely on our decision in Provident Bank, supra,
as authority for the view which they espouse. In that case
we discussed Rule 19 shortly after parts of it had been
substantially reviged, but we expressly left open the question
whether preclusive effect might be attributed to a failure 1o
intervene. 390 U.S. at 114-115, 88 8 ('t at 740-741.

Petitioners contend that a different result should be reached
becuause the need (o join affected parties will be burdensome
and ultimately discouraging to civil rights litgation. Potential
adverse clatmants may be numerous and difficull to identity,
if they are not joined, the possibility for inconsistent
*767 judgments exists. Judicial resources will be needlessly
consumed in relitigation of the sume question.

Even it we were wholly persuaded by these arguments as a
matter of policy, aceeptance of them would require a rewriting
rather than an interpretation of the relevant Rules, But we
are not persuaded that thewr acceptance would kead to a more
satisfactory method of handling cases like these It must be
remembered that the alternatives are a duty to intervene hased
on knowledge, on the onc hand, and some form of joinder,
as the Rules presently provide, on the other. No one can
sertously contend that an employer might successtully defend
against a Title VII claim by one group of employees on the
ground that its actions were required by an carlier decree
entered in & surt brought agmnst it by another, 1f the later
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group did not have adequate notice or knowledge of the carlicr

suil.

The difftcultics petitioners foresee 1 dentifying those who
could be adversely affected by a decree granting broad
remedial relief are undoubtedly present, but they anse from
the nature of the relief sought and not because of any
choice between mandatory nlervention and joinder. Rule
[%'s provisions for joining mnterested parties arc designed
to accommodate the sort of complexities that may arise
from a decree affecting pumcerous people 1n vartous ways.
We doubt that a mandatory intervention rule would be any
less awkward. As mentioned, plaintitts who seek the aid
of the courts to alter existmp emplayment policies, or the
emplover who might be subject to conflicting decrees. are
hest abte to bear the burden of designating those whe would
be adversely affected 1f plaintilts prevail; these parties will
generally have a better understanding of the scope of likely
religt than employees who are not named but might be
aliected. Petitioners' alternative does not elimmnate the need
for, or difficulty of, identifying persons who. because of their
interests, should be included i a tawsuit. It merely shifts that
responsibility to less abie shoulders,

*768 Nor do we think that the system of joinder called for by
the Rules is iikely to produce more rehtigation of 1ssues than
the converse rule. The breadth of a lawsuil and concomitant
relief may be at least partially shaped in advance through
Rule 19 to avord needless clashes with future litigation. And
even under a regime of mandatory intervention, partics who
did not have adequate knowledge of the suit would relitigate

*%2188 issucs. Additional questions aboult the adequacy and
timeliness of knowledge would mcevitably crop up We think
that the system of joinder presently contemplated by the Rules
best serves the many interests involved in the run of litigated
cases, including cases hke the present ones.

Petitioners also urge that the congressional policy favoring
voluntary settlement of employment discrimination claims,
referred 1o in cases such as Curson v American Brands,
fne, 450 US T 161 S G 993, 67 LEJ 2d 59 (1981,
also supports the “impermussible collateral attack™ doctrine.
But once again 1t 1s cssential to note just what 18 meant by
“yoluntary scttlement.™ A voluntary settlement in the form of
a consent decrec between one group of employces and their
emiployer cannot possibly “settle,” voluntarily or otherwise,
the conflicting claims of another group of cmployees who do
nut join tn the agreement, This s true even if the second group
of employees is a party to the linganon’
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“[Plarties who chouse to resolve Ditigation through
settlement may not dispose of the claims of a third party ...
without that party's agreement. A court's approval of
consent decree between some of the parties therefore
cannot disposc of the valid claims of nonconsenting
intervenors.” Frrefighters v Clevelund. 475 U8, 5010, 329,
106 8.Ct, 3063, 3079, 92 L.Ed.2d 305 {1986).

Insofar as the argument is bottomed on the idea that 1t may
be easier to scttle claims among a disparate group of affected
persons if they are all before the court, joinder bids tar
to accomplish that result as well s a regime of mandatory
ntervention.

*769 For the foregoing reasons we atlirm the decision of
the Court of Appeals for the Eleventh Circuit That court
remanded the case for tnal of the reverse discrimmation
claims. Birmungham Reverse Discrinunation, 833 F2d. ol
1500-1502 Pctittoners point to language mn the District
Court's findings of fact and conclusions of faw which suggests
that respondents will not prevail on the merits. We agree
with the view of the Court of Appeals. however, that the
proceedings in the District Courl may have been affected by
the mistaken view that respondents’ claims op the merits were
harred to the extent they were inconsistent with the consent
decree.

Aftirmed,

Justice STEVENS, with whom Justice BRENNAN, Justice
MARSHALL, and Justice BLACKMUN join, dissenting

As a matter of law there is a vast difference between persons
who are actual parties to litipation and persons who merely
have the kind of interest that may as a practical matier be
impaired by the outcome of a case Persons in the first
category have a right to participate in a tral and to appeal
from an adverse jJudgment: depending on whether they win or
lose, their legal rights may be enharced or impaired. Persons
in the latter calegory have a right to mtervene i the action in

a timely fashion, or they may be joined as parties against

. - 2 ~ - . .
their will. = But 1f they remain on the sidelines, they *770
may be harmed as a practical matter even though therr legal
#*2189 rights arc unaffected. ™ One of the disadvantages
of sideline-sitting 15 that the bystander has no right to appeal
from a judgment no matrer how harmiul it may be.

In these cases the Court quite rightly concludes that the
white firefighters who brought the second series of Title VII
cases could not be deprived of their legal nghts in the first
serics of cases because they had nether intervened nor been
Joined as partics. See Firctighters v Clovelund, 478 U'S
501, 529-530, 100 S.Ct 3003, 3079-3080. 92 LEd.2d 405
{19RG): Parklane Hostery Co v Shore, 439 U S, 322 327,
n. 7099 5.0 035, 649, n. 7. S8 L Ed.2d 552 (1979) The
consent decrces wbviously could not deprive them of any
contractual nghts, such as semonty, of. DR, (race & Co. v,
Rubber Workers, 401 US 737, 103 S.CL 2177, 7o L.E4.2d
298 (1983), or accrued vacation pay. of. Mussachusetts v
Mopash, 490 U8 107, 109 S.CL 1668, 104 L.Ed.2d 98
(19891, or of any other legal rights, such as the right to have
their employer comply with federal statutes like Title VII,
cf. Firctighters v Cleveland, supra, 478 UK, at 529, 106

S.Ct, a1 3079, There 1s no reason, however. why the consent
decrces *771 nught not produce changes 1n conditions at
the white lirefighters’ place of employment that, as a practical
matter, may have a serious effect on their opportunities for
employment or promotion cven though they are not bound by
the decrees in any legal sense. The fact that one of the effects
of a decree 15 to curtail the job opportunities of nonparties
doces not meun that the nonpartics have been deprived of legal
rights or that they have standing to appeal from that decree
without becommg, parties

Persons who have no right to appeal from a final judgment-
either hecause the time to appeal has elapsed or because
they never became parties to the case-may nevertheless
collaterally attack a judgment on certain narrow grounds,
I the court had no jurisdichon over the subject matter, or
1f the judgment s the product of corruption, durcess, fraud.
collusion, or mustake, under limited circumstances it may
be sct aside 1in an appropriate collateral proceeding, See
Restatement (Seeond) of Judgments §§ 69-72 (1982), Giattirh
v Bantk of New Yok, 147 F 2d 890 90§ (CA2) (Clark, 10,
cert, denied, 325 LS. 874, 65 S.Ct 1414, 89 L.Ed. 192
(1945). This rule not only applies to partics to the original
actran, but also allows interested third partics collaterally to

attack judgments. ~ In both civil and **2190 ¢runinal cases,
however, the *772 grounds that may be invoked to support
a collateral attack are much more limited than those that may

be asseried as error on direct appeal. * Thus. a person who
can foresee that o lawswit s ikely to have a practical unpact
on his interests may pay a heavy price if he elects to sit on
the sidelines instead of intervening and taking the risk that his
legal rights will be impaired.
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In these cases there is no dispute about the fact that
respondents are not parties to the eonsent deerees. [t follows

as a matler of course that they are not bound by those

decrees. T Those Judgments could not, and did not, deprive
*773 them of any legal rights. The judgments did, however,
have a practical impact on respondents' opportunities for
advancement in their profession. For that reason, respondents
had standing to chaltenge the validity of the decrees, bul
the grounds that they may advance in support of a collateral
challenge are much more limited than would be allowed 1f

they were parties prosecuting a dircet appeal §

**2191 The District Court's rulings m these cases have
been described mcorrectly by both the Court of Appeals
and this Court. The Court of Appeals repeatedly stated that
the Dustrict *774 Court had “1n effect”™ held that the white
firefighters were “bound™ by a decree to which they were

not parties. Y And this Court's opmion scems to assume that
the District Court had interpreted 1ts consent decrees in the
carlier Ittigation as holding “that the white lirefighters were
precluded trom challenging employment decisions taken

pursuant o the decrees.” Anmre, at 2183 s important,
therefore, to make clear exactly what the Dustrict Court did
hold and why its judgment should be atfirmed.

The litigation in which the consent decrees were entered
was a genuine adversary proceeding, Tn 1974 and 1975, two
groups of private parties and the United States brought three
separate Title VII actions against the city of Birmingham
(Caty), the Personnel Board of Jefterson County (Board), and

various officials, ' alleging discrimination 1n hiring *775
and promotion in scveral areas of employment, including the
fire department. Atter a full trial in 1976, the District Court
found that the defendants had violated Title VIIand that a test
used to screen job applicants was biased. App. 553, Aficr a
second trial in 1979 that focused on promotion practices-hut
betore the District Court had rendered a decision-the parties
negotiated two consent decrees, one with the City defendants
and the other with the Board App. to Pet. for Cert. 122a (City
decree). 202a (Board decree). The United States is a party
to both decrees, The District Court provisionally approved
the proposed decrees and dirccted that the partics provide
notice “"to all interested persons informing them of the general
provisions of the Consent Decrecs .. and of therr right o file
objections.”™ App. 695, Approximatzly twa months later. the
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District Court conducted a fairness hearing, at whick a group
of black cmployees objected to the decrees as mnadequate
and a group of white firefighters-represented in part by the
Birmingham Frrefighters Association (BFA)-opposed any
race-conscious relief. i, at 727. The District Court #¥2192
overruled both sets of objections and entered the decrees m
August 1981, 28 FEP Cases 1834 (ND Ala. 1981

In its decision approving the consent deerees, the District
Court first noted “'that ihere 1s no contention or suggestion that
the settlements are fraudulent or collusive.™ Aid., at 1835 The
court then explained why 1t was satisficd that the atfirmative-
achion goals and quotas set torth in the decrees were “well
within the linuts upheld as permissible”™ in Steehworkers v
Weber, 443 1.5, 193,99 S.CU 2721 61 LEA2d 480 (107W,
and other cases. 28 FEP Cases, at 1836, Tt pointed out that
the decrees “do not preclude the hming or promotion of
whites and males even for a temporary period of time.”
fhid.. and that the City's commtment to promote blacks and
whites to the position of {fire lieutenant at the same rate was
temporary and was subject both (o the availabitity of qualitied
candidates *776 und “to the caveat that the decree 15 not to
be interpreted as requirtng the hiring or promotion ot a person
who is not qualified or of a person who 1s demonstrably less
qualified according to a job-related selection procedure.” id .
at 1837, It turther found that the record provided “more than
ample reason” to conclude that the City would eventually
be held liable for discrimination against blacks at high-level

positions in the fire and police departments. B at 1838,
Based on #777 1ts understanding of the wrong comnutied.,
the court concluded that the remedy embodied in the consent
decrees was “reasonably commensurate with the nature and
extent of the indicated discrimmation.” Jhwd. Ct. Milliken s

Bradley, 418 U8, 717, 744, 94 5.Ct 3112, 3127, 41 L Ed.2d
HO6Y (1974). The District Court then rejected other specific
ohjections, pointing out that the decrees would not impinge
on any contractual rights of the unions or their members. 28
FEP Cases, at 1839, Finally, atter noting that it had tully
considered the white firefighters' objections to the settlement,
it denied their motion to intervene as untimely. Thid,

sSeveral months after the cntry of the consent decrees,
**2193 City that five black
firefighters, as well as eight whites, were qualified to {ill six

the Board certified to the

vacancics m the position of licutenant. Sce App R1. A group
of white firefighters then filed suit against the City and Board
challenging their policy of “certitying candidates and making
promotions on the basis of race under the assumed protection
of consent settlements.”™ App. ta Pet. tor Cert, 1133, The
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complaint alleged. in the alternative, that the consent decrees
were illegal and void, or that the defendants were not properly
mplementing them. £/, at 113a-114a, The plainuffs filed
motions for a temporary restraining order and a preliminary
injunction. After an evidentiary hearmg, the District Court
found that the plamrifts' collateral attack on the consent
decrees was “without menit™ and that four of the bluck officers
were qualified for promotion in accordance with the terms of
the decrees. App. 81-83, Accordingly, it denied the motions,
1d . at 83, 85-86. and, for the first time in its history, the City
had a black licutenant in its fire depattment

*778 The plamtilis’ appeal from that order was consolidated
with the appeal that had been previously taken from the
order denying the motion Lo intervene filed in the earlier
litigation The Court of Appeals atfirmed both orders. Sec
Untted States v Jefferson Counn, 7200 b 2d 1511 (CALI
1983). While that appeal was pending, in Scptember 1983, the
IWilks respondents filed a separate action against potitioners
The Iilks complaint alleged that petitioners were violating
Title VI, but it did not contain any challenge to the validity
of the consent decrees. App. 130, After various prelimmary
proceedings. the District Court consolidated these cases,
along with four other reverse discrimination actions brought
agamnst petitioners, under the caption fn re: Bumingham
Reverse Discrimination Lingation 1d . at 218, In addition,
over the course of the htigation, the court allowed further
13

parties to intervene,

On Febraary 18, 1985, the District Court ruled on the City's
motion for partial summary judgment and issucd an opmion
that, among other things, explained its understanding of
the relevance of the consent decrees to the ssucs raised
in the reverse discrimmmnation lingation. fdf, at 277. Atter
summarizing the proceedings that led up to the entry of the
consent decrees, the District Courl expressly “recognized
that the consent decrees might not bar all claims of ‘reverse
discrumination’ since [the plaintifts] had not been parties

to the prior suits.” MJdL w279, The court then ook a
position *779 with respect to the relevance of the consent
decrees that differed from that advocated by any of the
parties. The plainuffs contended that the consent decrees,
even if valid, did not constitute a defensc to their action, cf.
WR. Gruce & Co. v Rubber Workers, 461 VLS, 757, 103
SCL 2177, 76 LUED 2d 298 (1983}, and, in the alternative,
that the decrees did not authonze the promotion of black
applicants ahead of higher scoring white apphicants and thus
did not justify race-conscious promotions, App. 281-282
The City, on the other hand, contended that the promotions
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were inmunized {rom challenge of they were either required
or permitted by the terms of the deerees. /d. at 282, The
District Court took the intermediate position that promotions
required by-and **2194 made because of-the decrees were

Justitied. "> However, it denied the City's summary judgment

motion because it raised factual issues requiring a trial. fol.,
at 288-2k9

It December 1985, the court conducted a S-dav traal
limited to 1ssues coneerning promotions in the City's fire

and engincering departments, AL that trial. respondents
challenged *780 the validity of the consent deciees: to
meet that challenge, petitioners itroduced the records of the
1976 trial, the 1979 trial, und the fairness hearing conducted
m 1981, Respondents also tried (o prove thal they were
demonstrably better qualified than the black firefighters who
had been promoted ahead of them. At the conclusion of
the trial, the Disirict Court entered a partial final judgment
dismissing portions of the plaintifts' complaints. The judge
explamned his ruling m an oral vpirion dictated from the
beneh, supplemented by the adoption, with seme changes. of
detailed findings and conclusions drafted by the prevailing
parties. See App. to Petl. tor Cert. 27a, 37a.

In his oral statement, the judge adhered to the legal position
he had expressed in his February ruling He stated:

“The conclusions there expressed either explicitly or
implicitly were that under appropriate circumstances, a
valid consent decree appropriately limited can be the basis
lor a defense against a charge of discrimination, even n
the situation in which it is clear that the defendant to the

ltugation did act in a racially conscious manner.

“In that February order. it was my view as expressed
then, that of the City of Birmimgham made promotions of
blacks to positions as fire licutenant, fire captain and civil
engineer. hecause the City believed it was required to do so
by the consent deeree, and 1 in fact the City was required
to do so by the Consent Decree, then they would not be
gwlty of racial discrimmation, either *781 under Title 7,
Scction 1981, 1983 or the 14th Amendment. That remains
my conclusion given the state of the law as I understand
it Ad, at 77a.

He then found as a matter of fuct that petitioners had not
promoted any black officers who were not qualified or who
were demonstrably fess qualified than the whites who were

not promoted. He thus rejected respondents' contention that



Martin v. Wilks, 490 LS. 755 {1089}

"109 5.Ct. 2180, 49 Fair Empl.Prac Cas. (BNA) 1641, 50 Empl. Prac. Dec. P 39.052...

the City could not claim that 1t simply acted as required

*%2195 by lerms of the consent decree: b

“In this case, under the evidence as presented here, [ find
that even if the burden of proof be placed on the detendants,
they have carried that proof and that burden of establishing
that the promotions of the black tndividuals in this case
were in {act required by the terms of the consent decree.”
Id | at T8a.
The written conclusions of law that he adopted are less clear
than his oral opimion. He began by unequivocally stating:
“The City Decree s lawful.™ ™ Ll at 106a. He explained that
“under all the relevant case law of the Eleventh Circunt and
the Supreme Court, it s a proper remedial device, designed
to overcome the effects of prior, illegal discrimination by the
" Jd, at 106a-107a. *782 In that
same conclusion, however, he did state that = plainti{fs cannot

City of Birmingham.

collaterally attack the Decree's validity ™ I, at 106a. Yel,
when read in context-and particularly in hight of the court's
finding that the decree was lawful under Eleventh Cireuit and
Supreme Court precedent-it 1s readily apparent that, at the
extreme, this was intended as an alternative holding. More
likely. it was an overstatement of the rule that coliuleral
review is narrower in scope than appellate review. in any
event, and regardless of one's reading of this lone sentence. it
is absolutely clear that the court did not hold that respondents
were bound by the decrce. Nowhere in the Disinet Court's
lengthy findings of fact and conclusions of law is there a
single word supgesting that respendents were bound by the
consent decrce or that the court intended to treat them as
though they had been actual partics to that litigation and not
merely as persons whose interests, as a practical matter, had
been affected. Indeed, respondents, the Court of Appeals, and
the majority opinion all fail to draw attention to any point in
these cases' long history at which the judge may have given
the impression that any nonparty was legally bound by the

20

consent decree,

783 #2196 1)

Repardless of whether the white firefighters were parties to
the decrees pranting relief to their black co-workers, it would
be quite wrong to assume that they could never collateraily
attack such a decrce. If a litigant has standing, he or she can
always collaterally attack a judgment for certain narrowly
defined defects. See. e g., Klappron v United Stures, 335
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U.S. 601,69 S.01 384, 93 LLEd. 266 (1949); and cases cited
in n. 5, supra. See also Korcmarsie v United States, 584
F.Supp. 1406 iND Cal. 1984) (granting writ of coram nobis
vacating conviction based on Government concealment of
eritical contradictory evidence in Korewaisu v, Uhnred Stuies,
J22UE 214,65 S Co 193, 89 L.Ed 194 (1944). On the
other hand, a district court is not required o retry a case-
or to sit 1w review of another court's judgment-every time an
interested nonparty asserts that some error that mught have
been raised on direct appeal was commtted, See nn. 6 and
8, supra. Such a broad allowance of collateral review would
destroy the integrity of hitigated judgments, would lead to
an abundance of vexatious lingation, and would subvert the

. . . 2
interest in comity between courts. 2! Here, respondents have
offered no circumstance *784 that might jusuty reopening
the District Court's settled judgment

The implementation of a consent decree affecting the interests
of a multitude of nonparties, and the reliance on that deeree
as a delense o a charge of discrimination in hiring and
promotion decisions, raise a legitimate concern of collusion.
No such allegaion, however, has been raised. Moreover,
therc 15 compelling evidence that the decrees were not
vollusive. In its decision approving the consent decrees over
the objection of the BFA and mdividual white firefighters, the
District Court observed that there had been “no contention or
suggestion” that the decrees were fraudulent or collusive. 2%
FEP Cases, at 1835 The record of the fairmess hearing was
made part of the record of this litigation, and this finding was
not contradicted More significantly, the consent decrees were
not negotiated until after the 1976 trial and the court's tinding
that the Crty had discriminated against black candidates for
Jobs as police oftficers and firctighters, see App. 553, and
until after the 1979 trial. at which substantial evidence was
presented suggesting that the City also discriminated against
black candidates for promotion in the fire department, see n.
12, supru Like the record of the 1981 fairness hearing, the
records of both of these prior proceedingswere *785 made
part of the record in these cases. Given this history, the lack of
any indication of collusion, and the Distnct **2197 Court's
tinding that “there is more than ample reason for ... the City
of Birmingham to be concerned that [1t] would be m time
held liable for discrimination against blacks at higher level
positions in the police and fire departments,” 28 FEP Cases, at
1838, 1t is evident that the decrees were a product of genuine

arnt's-length negotiations.

Nor can 1t bec maintained that the consent judgment is
subject to reopening and further hitigation hecause the reliet
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it afforded was so out of line with settled iegal doctrine
that it “was transparently invalid or had only a frivolous

prelense to validity "2 Walker v Bivnnungham, 388 LS,
307, 318, 87 S.CL 1824, 1829, I8 L.kd 2d 1210 (14967)
(suggesting that a contemner nught be allowed to chatlenge
contempt citation on ground that underlying court order was
“transparently invalid™ To the contrary, the type of race-
conscious relief ordered in the consent decrees 15 entirely
consistent with this Court's approach to affirmative action.
Guven a sufficient predicate of racial diserimuination, neither

thie Equal Protection Clause of the Fourteenth Amendment -3

nor Title VII of the Civil Rights Act *786 of 1964  crects

a bar to affirmative-action plans that benefit non-victims and

25 .
As Justice

have some adverse cffcet on nonwrongdocrs
O'CONNOR observed **2198 i Hvgunt v, *787 Jackson
Bed of Education, 476 U.S, 207, 106 S Ct. 1842, 90 L Bd.2d
260 (1986): “This remedial purpose need not be accompanied
by contemporancous findings of actual diserimination to be
accepted as legitimate as long as the public actor has a
firm basis for believing that remedial action 15 required.”
Id., at 26, 106 S Cr, at 1853 (opmion concurring in part
and concurring in judgment). Such a beliet was clearly
justified in these cases, After conducting the 1970 trial and
finding against the City and after hatening to the five days of
restimony in the 1979 trial, the judge was well qualified to
conctude that there was a sound basis for believing that the
City would likely have been found to have violated Title Vil

if the action had procecded to a litzated judgment. 2
Hence. there 1s no basis for collaterally attacking the
judgment as collusive, fraudulent. or transparently mvalid.
Moreover, respondents do not claim-nor has theire been any
showing of-mistake, duress. or lack of jurisdiction. Instcad,
respondents are left to argue that somewhat different reliel
would have been more appropriate than the relief that was
actually granted. Although this sort ot 1ssue may provide the
basis for a direct appeal, it cannot, and should not, serve to
open the doot to relitigation of a scttled judgment

*788 1l

The facts that respondents are not bound by the decrees and
that they have no basis for a collateral attack, morcover,
do not compel the conclusion that the District Court should
have treated the decrees as nonexistent for purposes of
respondents’ diserimumation suit. That the decrecs may not
directly interfere with any of respondents’ legal rights does not

PETTLak S L e e

mean that they may not affect the factval setting in a way that
negates respondents’ claim. The fact that a criminal suspect 1s
not a party to the 1ssuance of a search warrant does not imply
that the presence ot'a tacially vahid warrant may not be taken
as evidence that the police acted m good faith See MWallev
v Briggs, 475 U S, 335, 344-345, 106 S Ct. 1092, 1098, 89
LEA2d 271 (1986); United Sties v Leon, 463 ULS, 897,
921-922, 924, 104 S.CL 3405, 3419-3420, 3421, 82 L.Ed.2d
077 (1984 United Stutes v Rosy, 356 ULS. 79X, 823 n, 32,
FO2S.CL 2157.2172,n.32, 72 LLEA.2d 572 (1982). Simularly,
the fact that an employer 1s acting under court compulsion
may be cvidence that the employer 1s acting in good faith and
without discrimunatory intent. Ct. dshiiey v, Citv of Jackson.
464 1J.8 900, 903, 104 S.Ct 255 258, 78 L.EJd 2d 24t
(1983 REHNQUIST, J.. dissenting trom denial of certiorarn)
(suggesting that compliance with a consent deerce “might be
relevant to a defense of good-faith immunity™); Restutement
(Second) of Judgments § 76, Comment a, p. 217 {1982 ( ~1f
the judgment is held to be not binding on the person against
whom 1t 18 invoked, 11 15 then ignored in the determimation
of matters m 1ssug m the subscyuent hitigation, unless 1t 18
relevant tor some other purpose such as proving the good fuith
of a party who relied on 117}, Indeed, **2199 the threat of a

contempt citation provides as good a reason to act as most, it

. R - 27
not all, other business jusufications.

*789 Afier reviewing the evidence. the District Court found
that the City had in fact acted under compulsion of the
consenl decrees. App. to Pet. for Cert. 107a; fn e Bivmingham
Reverse Diserimoation Engrlovinent Litigation, 36 EPTY §
5022 p 36,586 (ND Ala 1985). Based on this linding, the
courl concluded that the City carried its burden of coming
forward with a legitimate business reason for 1ts promotion
policy. and, accordingly, held that the promotion decisions
were “not taken with the requisite discrimunatory intent™
necessary to make out a claim of disparate treatment under
Title VII or the Equal Protection Clause. App to Pet. fur
Cert 107q, citing United Stutes v Jetierson County, 720 F .24,
at 1518, For this reason, and not because it thought that
respondents were legally bound by the consent decrees, the
court entered an order in favor of the City and defendant-

mnlervenors.

Ol course, in some contexts a plaintft might be able to
demonstrate that reference to a consent decree is pretextual,
See Tevus Depr. of Compnnnty Affairs v Burdine, 450 ULS,
248, 101 S.Ct. 1089, 67 LEd.2d 207 (1981). For example, a
plaintift might be able to show that the consent decree was
collusive and that the detendants simply obtained the court's
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rubber stamp on a private agreetuent that was in no way
related to the eradication of pervasive racial discrimmmation.
The plaintiff, alternatively, might be able (o show that the
defendants were not bound to obey the consent decree
because the court that entered it was without jurisdicion See
Urited States v Mrre #7908 Workers, 33005 258.291-294,
67 SOt 677, 694096, 91 L Ed 884 (1947) Similarly,
although more tenuous, a plaintif{might argue that the parties
to the consent judgment were not bound becanuse the order

was “transparently mnvalid™ und thus unentorceable. 1 the
defendants were as a result not bound to implement the
aftirmative-action program, then the plaintiff might be able to
show that the racial preference was not a praduct of the court
order.

In a casc such as these, however, in which there
has been no showing that the decree was collustve,
fraudulent, transparently **2200 invalid, or entered without
jurisdiction, it would be “unconscionable™ to conclude that
obedience to an order remedying a Tutle VI violation could
subject a defendant to additional Tability, Cf. Farmers v
DAY, Inc., 360 U8, 523, 531, 79 S.Ct. 1302, 1306, 3
L Ed.2d 1407 (1959, Rather, all of the rcasons that support
the Court’s view that a police officer should not generally
be held liable when he carrics out the commands m a
factally valid warrant apply with added force to city officials,
or indeed to private employers, who obey the commands
contained n a decree entered by a federal court.”” In
fact, Equal Employment *791 Opportunity Commission
regulations concur in this assessment. They assert: “The
Commussion mterprets Title V11 to mean that actions tuken

pursuant to the direction of a Court Order cannot give rise

to liability under Title VIL™ 29 CTR § 16088 (1989, "
Assuming that the Distnict Court’s findings of fact were
not clearly erroncous-wlich ol course 1s a matter that is
not before us-it seems perfectly clear that its judgment
should have been affirmed. Any other conclusion would
subject large emplovers wha seck to comply with the law
by remedying past discrimination to a never-ending stream
of litigation and potential hability. It 1s untathomable that
gither Title VII or the Equal Protection Clause demands such
a counterproductive result.

v

The predecessor to this litigation was brought to change
a pattern of hinng and promotion practices that had

discriminated against black citizens in Bimungham for
decades. The white respondents in these cases are not
responstble for thal hisiory of discrimination, but they are
nevertheless bencficiaries of the discriminatory practices that
the litigation was designed to conect. Anv remedy that secks
to create emplovinent conditions that would have oblained if
there had been no violations of law will necessarily have an

adverse unpact on whites, who must now share their job and
q

promotion opportunities *792 with blacks L Just as white
emplovees m the past were nocent beneficiaries of tllegal
discriminatory practices. so is it inevitable that some of the
same white cmiployees will be innocent victines who must
share some of the burdens resulting from the redress of the

past wrongs,

There is nothing unusual about the fact that litigation between
adverse partics may, as a practical matter, seriously unpair
the interests of third persons who elect to sit on the sidelines.
Indeed. in complex Itigation this Court has squarely held
that **2201 a sideline-sitter may be bound as lirmtby as an
actual party 1f he had adeguate notice and a fair opportunity to
intervene and if the judicial interest in finality is sufficiently
strong. Sce Penn-Central Merger and N & Winclusion Cases,
389 U S, 4806, 305-506, 38 S.CL 602, all-612. 19 L.Ed2d
T23 {1968y CO Bergh v Washington, 335 F 2d 505, 307
(CA9), cort, dented, 429 U S, 921,97 S.Ct. 3R, 50 1L.EJ 2d
ISR (19760 Sufiv v Dode, 231 WS App.D.CL 63, 70-710 718
F.2d 475, 482-83 (1983), cert. denied, 467 LLS 1206, 104
S.C1L 2389 81 ELEA2d 347 {1984); James & Hazard § [1.31,
pp. 631-652.

There is no need, however, to go that far in order to
agree with the District Court's eminently sensible vicw that
compliance with the terms of a valid decree remedying
violations of Title VI cannot itself violate that statute or
the Equat Protection Clause, 2 The city of Birmingham. m
entermyg into *793 and complying with this decree, has
made a substantial step toward the cradication of the long
history of pervasive racial discrinunation that has plagued (s
fire department. The District Court, after conducting a trial
and carefully considermg respondents’ arguments, concluded
that this effort s lawful and should go forward. Because
respondents have thus already had their day in court and have
failed to carry their burden, | would vacate the judgment
of the Court of Appeals and remand for further proceedings

consistent with this opinion.



Martin v. Wilks, 490 U.S. 755 {1988}

T08°8.Ct. 2180, 49 Far Empi.Prac.Cas (BNA) 1641, 50 Empl. Prac. Dec. P 39,052...

All Citations

400 U.S. 755, 109 S.Ct. 2180, 104 L.Ed 2d 835, 49 Fair
Empl Prac.Cas. (BNA) 1641, 50 Empl. Prac. Dec. P 39,052,
57 USLW 4616, 14 Fed.R.Serv.3d 1

Footnotes
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The syllabus constitutes no part of the opinwon of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v Detroit Lumber Co., 200 U.S, 321, 337, 26 S Ct 282, 287, 50 L.Ed.
499 {1906)
Judge Anderson, dissenting, "agreefd] with the opinion for the court that these plaintiffs [the Wilks respondents] were
not parties to the prior litigation which resulted 1n the consent decree, and that the instant plaint:ffs are not bound by the
consent decree and should be free on remand to challenge the consent decree prospectively and test its validity against
the recent Supreme Court precedent.” In re Birmengham Reverse Discrimination Employment Litigation, 833 F.2d, at
1503. He distinguished, however, between clams for prospective relief and clams for backpay, the latter being barred,
in his opinion, by the City's good-fatth reliance on the decrees. /d . at 1502.
We have recognized an exception to the general rule when, in certain limited circumstances, a person, although not a
party, has his interests adequately represented by someone with the same interests who 15 a party. See Hansberry v.
Lee 311 U.8. 32,41-42,61 S.CL 115, 117-118, 85 L.LEd 22 (1940) ("class” or “representative” suits); Fed Rule Civ.Proc
23 (same); Montana v. Unitad States, 440 U.S. 147, 154-155, 99 S.Ct. 970, 974-975, 59 L.Ed.2d 210 (1979) {control of
htigation an behalf of one of the parties in the lihgation) Additionally, where a special remedial scheme exists expressly
foreclosing successive litigation by nonlitigants, as for example in bankruptcy or probate, legal preceedings may terminate
preexisting rights of the schemne 1s otherwise consistent with due process. See NLRB v. Bildisco & Bildisco, 465 U.S.
513, 529-530, n. 10, 104 S.Ct. 1188, 1198, n. 10, 79 L.Ed.2d 482 (1984) ("[PIroof of claim must be presented to the
Bankruptcy Court ... or be lost”), Tuisa Professional Colfection Services, Inc. v. Pope, 485 U.S. 478, 108 5.Ct. 1340, 99
L.Ed.2d 565 (1988) (nonclaim statute terminating unsubmitted claims against the estate). Neither of these exceptions,
however, applies In these cases.
For a sampling of cases from the Circuits applying the “impermissible collateral attack” rule or its funchional equivalent,
saee, e g., Striff v. Mason, 849 F 2d 240, 245 (CA8 1988), Manno v. Ortiz, 806 F 2d 1144, 1146-1147 (CAZ 1986), affd,
by an equally divided Court, 484 J S. 301, 108 S.Ct. 586, 98 L Ed.2d 629 (1988); Thaggard v. Jackson, 687 F 2d 66,
68-69 (CAS 1982), cert. denied sub nom Ashley v. Cily of Jackson, 464 U 8. 900, 104 S.Ct. 255, 78 L.Ed.2d 241 {1983)
(REHNQUIST, J., joined by BRENNAN, J., dissenting), Stoits v. Memphus Fire Dept., 679 F.2d 541, 558 (CA6 1282),
rev'd on other grounds sub nom. Firefighters v. Stotts, 467 U.S 561, 104 S.Ct. 2576, 81 L.Ed.2d 483 (1984), Dennison
v. Los Angeles Dept of Water & Power, 658 F.2d 694, 696 (CAD 1981); Goins v. Bethlehem Steel Carp . 657 F.2d 62,
64 (CA4 1981}, cert. denied, 455 U.S 940, 162 S.Ct. 1431, 71 L.Ed.2d 650 (1982), Society Hill Civic Assn v Hariis,
632 F.2d 1045, 1052 (CA3 1980). Apart from the instant one, the only Circuit decision of which we are aware that would
generally allow collateral attacks on consent decrees by nonparties is Dunn v. Carey, 808 F 2d 555, 559-560 {CAT 1986).
Rule 19{a) provides-
“A person who is subject to service of process and whose joinder will not deprive the court of jurisdiction ... shall be
joined as a party in the action if {1) 1n the person's absence complete relief cannot be accorded among those afready
parties, or (2) the person claims an interest relating to the subject of the action and is so situated that the disposition
of the action in the person's absence may (1) as a practical matter impatir or impede the person's ability to protect that
interest or (1) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or
ctherwise inconsistent otligations by reason of the claimed inferest. If the person has not been so joined, the court
shall order that the person be made a party. If the person should join as a plaintiff but refuses to do so, the perscn may
be made a defendant, or, in a proper case, an involuntary plaintiff. If the joined party objects to venue and joinder of that
party would render the venue of the action improper, that party shall be dismissed from the action.” (Emphasis added.)
Rule 19(b) provides:

"If a person ... cannot be made a party, the court shall determine whether In equity and good
conscience the action should proceed among the parties before it, or should be disrmissed, the
absent person being thus regarded as indispensable. The factors to be considered by the court
include: first, to what extent a judgment rendered in the perscn's absence might be prejudicial to
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the person or those already parties, second, the extent to which, by protective provisions 1n the
judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided;
third, whether a judgment rendered in the persan’s absence will be adequale, fourth, whether the
plaintiff wilt have an adequate remedy If the action is disrmissed for nonjoinder.”

The dissent argues, on the one hand, that respondents have not been “bound” by the decree but, rather, that they are
only suffering practical adverse effects from the consent decree Post, at 2188-2190. On the other hand, the dissent
characterizes respondents’ suit not as an assertion of their own independent nghts. but as a collateral attack on the
consent decrees which, it iz said, can only proceed on very imited grounds. Posf, at 2195-2198 Respondents in their
suit have alleged that they are being racially discriminated against by their employer in violation of Title VII: either the
fact that the disputed employment decisions are being made pursuant to a consent decree is a defense to respondents’
Title VIl claims or it 1s not. If it is a defense to challenges to employment practices which would otherwise violate Title VII,
it1s very difficult to see why respondents are not being “bound” by the decree

Federal Rule of Civil Procedure 24(a} provides in part:

"Upon timely application anyone shall be permitted to intervene in an action: ... {2) when the
applicant claims an interest relating to the property or transaction which is the subject of the action
and the applicant 1s so situated that the disposition of the action may as a practical matter impair or
impede the applicant's ability to protect that interest, unless the applicant's interest 1s adequately
represented by existing parties.”

Federal Rule of Civif Procedure 19(a) provides i part:

“A person who 1s subject to service of process and whose joinder will not deprive the court of
Jurisdiction over the subject matter of the action shall be joined as a party in the action if ... (2) the
person claims an interest relating to the subject of the action and 1s so situated that the disposition
of the action in the person's absence may (1) as a practical matter impair or Impede the person’s
abitity to protect that interest....”
See Provident Tradesmens Bank & Trust Co v Patterson, 390 U.8. 102, 110, 88 5.Ct. 733, 738, 18 L Ed.2d 936 (1968}
As Chief Justice REHNQUIST has observed:
“Suppose, for example, that the Government sues a private corporation for alleged violations of the antitrust laws and
then enters a consent decree. Surely, the existence of that decree does not preclude a future suit by another corporation
alleging that the defendant company's conduct, even If authorized by the decree, constitutes an antitrust violation.
The nonparty has an independent right to bring his own private antitrust action for treble damages or for injunctive
relief See 2 P Argeda & D. Turner, Antitrust Law 1 330, p. 143 (1978). Similarly, if an acton alleging unconstitutional
prison conditions results in a consent decree, a prisoner subsequently harmed by pnison conditions 1s not precluded
from bringing suit on the mere plea that the conditions are In accordance with the consent decree Such compliance
might be relevant to a defense of good-faith immunity, see Pet. for Cert in Bennett v. Williams, O.T.1982, No. 82-1704
[464 U.S. 932, 104 3.Ct. 335, 78 L Ed.2d 305 {1983) ], but it would not suffice to block the suit altogether.” Ashley v.
City of Jackson, 464 U.S 800G, 202-903, 104 S.Ct, 255, 257, 78 L Ed 2d 241 (1983) (opinion dissenting from denial
of certiorari).
In suggesting that compliance with a consent decree might be relevant to a defense of good-faith immunity, this passage
recognizes that neither due process nor the Rules of Civil Procedure foreclose judicial recognition of a judgment that
may have a practical effect on the interests of a nonparty.
See F James & G. Hazard, Civil Procedure § 12.15, p. 681 (3d ed 1985) (herenafter James & Hazard). Since at
least 1874, this Court has recognized that a third party may collaterally attack a judgment If the original judgment was
obtained through fraud or coltusion. In a case brought by an assignee In bankruptcy seeking to recover praperty allegedty
transferred in fraud of the bankrupt's debtors, the Court wrote:
“Judgments of any court, It is sometimes said, may be impeached by strangers to them for fraud or collusion, but the
proposition as stated is subject to certain imitations, as it is only those strangers who, If the judgment 1s given full
credit and effect, would be prejudiced in regard to some pre-existing right who are permitted to set up such a defense.
Defenses of the kind may be set up by such strangers Hence the rule that whenever a judgment or decree is procured
through the fraud of erther of the parties, or by the collusion of both, for the purpose of defrauding some third person,
such third person may escape from the injury thus attempted by showing, even in a collateral proceeding, the fraud or
collusion by which the judgment was obtained.” Michaels v. Post, 21 Wall. 388, 426-427. 22 L Ed. 520 (1874) (footnote
omitted).
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See also Wells Fargo & Co. v. Taylor, 264 U.S. 175,184, 41 § Ct. 93, 96, 65 L.Ed. 205 (1920); 1 A. Freeman, Judgments
§318. p 634 (5thed. 1925). Swnilarly, sirangers to a decree are sometimes allowed to challenge the decree by showing
that the court was without jurisdiction. fd., al p. 633. But cf. Johnson v. Mueiberger, 340 U.S. 581, 71 S.Ct 474, 95
L.Ed. 552 {1951) {noting that under Florida law, a child, seeking to protect her interest in her father's estate, may not
collaterally attack her parents’ divorce for want of junsdiction). Of course, unlke parties to a decree, the gquestion of
subject-matter jurisdiction is not res judicata as to interested third parties Cf. Insurance Corp. of lreland v. Compagnie
des Bauxites de Gumee. 456 U.5 694, 702, n. 9, 102 5.Ct. 2098, 2104, n. 9, 72 L.Ed.2d 492 {1982)
We have long held that proceedings brought before a court collaterally “are by no means subject to all the exceptions
which might be taken on a direct appeal.” Thompson v. Tolmie, 2 Pet 157, 162, 7 L.Ed. 381 {1828}. See also Teague v.
Lane, 489 U.8. 288, 303-310, 109 S.Ct, 106G, 1071-1075, 103 L.Ed.2d 334 (1989) {petition for writ of habeas corpus),
Lilfeberg v. Health Services Acquisition Corp.. 486 U.S. 847, 863-864, 108 5.Ct. 2194, 2204-2205, 100 L.Ed.2d 855
{1988) (Rule 60(b) motion), United Stafes v. Frady, 456 U.S 152 165, 102 S.Ct. 1584, 71 L.Ed.2d 816 (1982) (28 U.S C.
§ 2255 motion); Ackermann v. Umifed States, 340 U.S 193, 197-202, 71 S.Ct 209, 211-214, 85 L Ed. 207 {1950) (Rule
80(b) motion); Sunal v. Large, 332 U S. 174, 177-179, 67 S.CL 1588, 1580.1581, 91 L.Ed. 1982 {1947} (petition for writ
of habeas corpus)
As we held in Firefighters v. Cleveland. 478 U 5. 501, 529-530, 106 $.Ct 3063, 3079, 92 L.Ed 2d 405 (1986):

"Of course, parties who choese to resolve litigation through settlement may not dispose of the
claims of a third party, and a forfior:, may not impose duties or obligations on a third party, without
that party's agreement. A court's approval of a consent decree between some of the parties
therefore cannct dispose of the valid claims of nonconsenting [Individuals). .. And, of course, a
court may not enter a consent decree that imposes obligations on a party that did not consent to
the decree. See, e.g.. Unifed States v Ward Baking Co . 376 U.S. 327, 84 S.Ct. 763, 11 L.Ed.2d
743 (1964), Hughes v. United States, 342 U S. 353, 72 S.Ct. 306, 96 L.Ed. 394 (1952); Ashiey v,
City of Jackson, 464 U 5., at 902, 104 8 Ct, at 257 (REHNQUIST, J.. dissenting from denial of
certiorari), 1B Moore 1 0.409 [5], p. 326, n. 2. However, the consent decree entered here does not
hind Local 93 to do or not to do anything. It imposes no legal duties or obligations o the Union
at al; only the parties to the decree can be held in contempt of court for failure to comply with its
terms See United States v. Armour & Co., 402 U.S. [673], at 676-677 [91 $.Ct. 1752, 1754-1755,
29 L.Ed.2d 256 (1971) ).

The Eleventh Circuit, in a decision involving a previcus attempt by white firefighters to set aside the consent decrees at
issue in this litigation, itself observed "There are ... limitations on the extent to which a nonparty can undermine a prior

judgment. A nonparty may not reopen the case and relitigate the merits anew; neither may he destroy the validity of the
Judgment between the parties.” United States v. Jefferson County, 720 F.2d 1511, 1518 (1983).

Professors James and Hazard describe the rule as follows:

“Ordinarily, a nonparty has no legal interest in a judgment in an action between others. Such a judgment does not
determine the nonparty's nights and obligations under the rules of res judicata and he may so assert if the judgment is
relied upon against him. But in some situations one's interests, particularly in one's own personal legai status or claims
to property, may be placed in practical jeopardy by a judgment between others In such circumstances ong may seek
the ad of a court of equity, but the grounds upon which one may rely are severely limited. The general rule 1s that ane
must show either that the judgment was void for lack of junsdiction of the subject matter or that it was the product of
fraud directed at the petitioner.” James & Hazard § 12.15, p. 681 (emphasis supplied; footnotes omitted).

The Court of Appeals wrote:

-‘Both the City and the Board, however, denied that they had violated Title VIl or the equal protection clause. Both
contended that the plantiffs were bound by the consent decrees and that the promotions were therefore lawful as
a matter of law because they had been made pursuant to those decrees.” In re Birmingham Reverse Discrimination
Employment Litigation, 833 F 2d 1492, 1496 (CA11 1987)

-"Without expressly so stating, the district judge treated the plaintiffs as if they were bound by the consent decrees and
as if they were alleging solely that the City had violated the City decree.” Ibid

-“The court held that the plaintiffs-both the United States and the individual plaintiffs-were bound by the consent
decrees.” Id.,, at 1497.

-‘In effect, the court treated the plaintiffs as If they were parties to the City decree seeking an order to show cause why
the City should not be held in civil contempt for violating the terms of the decree " Id.. at 1497, n. 16.
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See also, ante, at 2184, where the Court suggests that the Distnct Court held that its consent decrees had “conclude[d]

the nghts of strangers to those proceedings.” (Footnote omitted )

These parties, along with six black firefighters who were party-plaintiffs to the 1974-1975 litigation, are pettioners herein

In approving the decree, the District Court expressed confidence that the United States and the black firefighters brought

suit in good faith and that there was a strong evidentiary basis for their complaints. It observed
“The objectors treat this case as one in which discrimination on the basis of race or sex has not been established.
That 1s only partially true, at least as 1t relates to positions 1n the police and fire departments. This court at the first trial
found-and the Fifth Circuit agreed-that blacks applying for jobs as police officers and firefighters were discnminated
against by the tests used by the Personnel Board to screen and rank applicants. The evidence presented at the second
trial established, at the 01 level of statistical significance, that blacks were adversely affected by the exam used by
the Personnel Board to screen and rank applicants for the position of police sergeant. Since governmental employers
such as the City of Birmingham have been mited by stale law to selecting candidates from among those certified by
the Board, one would hardly be surprised to find that the process as a whole has had an adverse effect upon blacks
seeking employment as Birmingham police officers, police sergeants, or firefighters-regardtess of whether or not there
was any actual bias on the part of selecting officials of the City A natural consequence of discrimination against blacks
at entry-level positions in the police and fire departments would be to limit therr opportunities for promation to higher
levels in the departments.
"Employment statistics for Birmingham's polce and fire departments as of July 21, 1981, certainly lend support to
the claim made in this litigation against the City-that, notwithstanding thus court's directions in 1977 with respect to
certifications by the Personnel Board for the entry-level police officer and firefighters positions and despite the City's
adoption of a fair hinng ordinance’ and of affirmative action plans, the effects of past discrimination against blacks
persist. According to those figures, 79 of the 480 paolice officers are black, 3 of the 131 police sergeants are black, and
none of the 40 police lieutenants and captains are black. In the fire department, 42 of the 453 firefighters are black,
and none of the 140 lieutenants, captains, and battalion chiefs are black.” 28 FEP Cases, at 1837-1838,
The evidence of discrimination presented at the 1979 trial 1s described in greater detail in the United States' 100-page,
post-trial brief, which is reprinted in the Joint Appendix. See App 594-693.

Among those allowed to intervene were seven black firefighters who were parties to the consent decrees and who sought

to defend the decrees, the United States, which reversed course in the litigation and ahgned tself with the plaintffs; and

additional white firefighters pressing individual reverse discrimination claims.

During an earlier hearing, the District Court informed counsel
“I do believe that the Court of Appeals said there is no per se prohibition against an attack, an indirect attack, in any
event by a person whose rights may be affected dunng the implementation or claims implementation of the decree,
To the extent the motions to dismiss or summary judgment take that position, | think the Court of Appeals sawd, no,
that is not the law of this Circuit.” Id., at 237.

The court indicated that if the race-conscious promations were a product of the City's adherence to pending court orders

(f e., the consent decrees), it could not be said that the City acted with the requisite racially discriminatory intent See id,

at 280 (*[T]he court s persuaded that the defendants can ... defend these reverse discrimination claims if they establish

that the challenged promotions were made because of the requirements of the consent decree”). See also Tr. (May

14, 1984), reprinted in App. 237 In reaching this conclusion, the District Court was well aware of the Court of Appeals'

previous suggestion that such a defense might be availahle:
“The consent decree would only become an issue If the defendant attempted to justify its conduct by saying that it
was mandated by the consent decree. If this were the defense, the trial judge would have to determine whether the
defendant's action was mandated by the decree, and, if so, whether that fact alone would relieve the defendant of
hability that would otherwise attach This is, indeed, a difficuit question... We should not, however, preclude potentially
wronged parties from raising such a question merely because it 1s perplexing ' " App. 280-281, n. 6, quoting Unrted
States v Jefferson County, T20F 2d. at 1518-1519.

At the close of the plaintiffs' case, the District Court granted the mation of the Board to dismiss the claims aganst it

pursuant to Federal Rule of Civil Procedure 41(b). The basts for the motion was the fact that, even without regard to

the consent decrees, the plaintiffs had not proved a prima facie case aganst the Board, which had done nothing mere

than provide the City with the names of employees, both white and black, who were qualified for promotion There was

no evidence that the Board's certification process, or its testing procedures, adversely affected whites. | am at a loss to

understand why the Court of Appeals did not affirm the judgment in favor of the Board

Paragraph 2 of the City dectee provides, in periinent part:
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“Nothing herein shall be interpreted as requinng the City to ... promote a person who is not qualified . or promote a
less qualified person, in preference to a person who is demonstrably better qualified based upon the results of a job
related selection procedure " App. to Pet. for Cert. 124a.
The District Court's opinion does not refer to the second consent decree because the claims against the Board had been
dismissed at the end of the plaintiffs’ case. See n 16, supra
In support of this proposition, the court cited, inter alia, our decision in Steelworkers v. Weber, 443 U.S 193, 99 S.Ct.
2721, 61 L.Ed.2d 480 {1979). We recently reaffirmed the Weber decision in Johnson v. Transportation Agency, Santa
Clara County, 480 U.S. 616, 107 S.Ct. 1442, 94 L.Ed.2d 615 (1987) See also Sheet Metal Workars v. EEOC, 478 U.S.
421,106 S.Ct 3019, 92 L.Ed 2d 344 (1986) (plurality opinion); id . at 483. 106 S.Ct., at 3024-3025 (Powell, J , concurring
in part and concurring in judgment), id.. at 489, 108 S.Ct., at 3057 (O'CONNOR, J., concurning in part and dissenting
in part}, «d.. at 499, 106 S.CL, at 3062 (WHITE. J, dissenting) {all reaffirming that courts are vested with discretion to
award race-consclous relief).
In Provident Tradesmens Bank & Trust Co. v Patferson, 330 U S., at 114, 88 S.Ct., at 740, we expressly did not decide
whether a litigant might "be bound by [a] previous decision because, although technically a nonparty, he had purposely
bypassed an adequate opportunity to intervene " See Note, Preclusion of Absent Disputants to Compel Intervention,
79 Colum.L Rev. 1551 {1979) (arguing in favor of such a rule of mandatory intervention); 7 C. Wright, A. Miller, & M.
Kane, Federal Practice and Procedure § 1608, p 115, n. 33 (2d ed 1986) (drawing a parallel between the mandatory
intervention rule and this Court's decision in Penn-Central Merger and N & W Inclusion Cases. 389 U.S. 486, 88 S.Ct.
602, 19 L.Ed.2d 723 {1968)) Today, the Court answers this question, at least in the limited context of the instant dispute,
halding that “[jloinder as a party [under Federal Rule of Civil Procedure 19], rather than knowledge of a lawsuit and an
opportunity to intervene [under Federal Rule of Civil Procedure 24), 15 the method by which potential parties are subjected
to the jurisdiction of the court and bound by a judgment or decree ™ Ante, at 2186. See also ante, at 2185 ("[A] party
seeking a judgment binding on another cannot obligate that person to intervene; he must be joined”). Because | conclude
that the District Court did not hold that respondents were bound by the consent decrees, | do not reach this 1ssue.
One leading commentator relies on the following poignant language employed by the Virginia Supreme Court to explain
the significance of the doctrine hmiting collateral attacks
“‘It1s one ... which has been adopted In the interest of the peace of society and the permanent secunty of titles. IF,
after the rendition of a judgment by a court of competent jurnisdiction, and after the period has elapsed when it becomes
irreversible for errer, another court may in another suit inquire into the rregularties or errors in such jJudgment, there
would be no end to Iitigation and no fixed established rights. A judgment, though unreversed and irreversible, would
no longer be a final adjudication of the nghts of the litigants, but the starting pomnt from which a new litigation would
spring up; acts of imitation would become useless and nugatory; purchasers on the faith of judicial process would find
no protection; every right established by a judgment would be insecure and uncertain: and a cloud would rest upon
every title.” " 1 H Black, Law of Judgments § 245, pp. 365-366 (2d ed 1302), quoting Lancaster v. Wifson, 27 Gratt
624, 629 (Va.1876).
In addition to undermining this interest in finality, permitting collateral attacks also leads 1o the anomaly that courts
will, on occasion, be required to sit in review of Judgments entered by other courts of equal-or even greater-authority.
Cf. ASARCO Inc. v. Kadish, 490 U 5. 605, 622-623, 109 S Ct. 2037, 2047-2048, 104 1..Ed.2d 696 {1989); Distnct of
Columbia Court of Appeals v. Feldman, 460 U 3.462, 103 S.Ct. 1303, 75 L.Ed.2d 206 (1983), Rooker v Fidelity Trust
Co., 263 10.8. 413, 415-416, 44 3 Ct 149, 150, 68 L.Ed. 362 (1923). The rule 1s also supported by the fact that there
15 no assurance that a second round of Iitigation 15 more likely than the first to reach a just result or obtain uniformity
in the law.
It was argued during the 1981 fairness hearing, in the first complaint filed in this ltigation, see App to Pet. for Cert.
113a, and in at least one of the subsequently filed complaints, see App 96, that race-conscious relief for persons who
are not proven victims of past discrimination 1s absolutely prohibited by the Equal Protection Clause of the Fourteenth
Amendment and by Title VIl of the Civil Rights Act of 1964. As | have pointed out, the Wilks complaint did not challenge
the validity of the decrees. See App. 135-137.
See Wygant v. Jackson Bd. of Education, 476 U.S. 267, 286, 106 S.Ct. 1842, 1853, 90 |L.Ed.2d 260 (1986) (O'CONNOR,
J., concurring in part and concurnng in judgment) (“The Court I1s in agreement that, whatever the formulation employed,
remedying past discnmination by a state actor is a sufficiently weighty state interest to warrant the remedial use of a
carefully constructed affirmative action program”). See also Sheet Metal Workers, 478 U.S., at 479-481, 106 S Ct., at
3052-3053 (piurality opinion), id, at 484-489, 106 5 Ct., at 3054-3057 (Powell, J., concurring in part and concurring in
iudgment).

Voaemmiet sme e e e s . L. . N I
T LY AP N s e T e P T T !



Martin v. Wilks, 490 U.8. 755 {1984)

109 S.Ct 2180, 49 Fair Empl.Prac.Cas. (BNA} 1641, 50 Empl. Prac. Dec. P 3§,052... " =

24

25

26

27

28

In distinguishing the Court's decision in Firefighters v. Stotts, 467 1U.S. 561, 104 S.Ct. 2576, 81 L.Ed.2d 483 (1884), the
plurality m Sheef Metal Workers, 478 U.S,, at 474-475, 106 S.Ct., at 3050, asserted:

"However, this imitation on individual make-whole relief does not affect a court's authority to
order race-conscious affrmative action The purpose of affirmative action is not to make identified
victims whole, but rather to dismantie prior patterns of employment discrimination and toc prevent
discniminatian in the future. Such relief 1s provided to the class as a whole rather than to individual
members, no individual 1s entitled to relief, and beneficiaries need not show that they were
themselves victims of discrimination In this case. neither the membership goal nor the Fund order
required petitioners to indenture or train particular individuals, and neither required them to admit
to membership individuals who were refused admission for reasons unrelated to discrimination.
We decline petitioners' invitation to read Stofts to prohibit a court from ordering any kind of race-
conscious affirmative rehef that might benefit nonvictims. This reading would distorl the language
of § 706(g}, and would deprive the courts of an important means of enforcing Title VII's guarantee
of equal empleyment opportunity.”

See also id., at 483, 106 5.Ct., at 3054 (Powell, J., concurring In part and concurring in judgment} {“plain language of
Title Vit does not clearly support a view that all remedies must be imited to benefiting victims,"” and “although the matter
is not entirely free from doubt,” the legislative hustory of Title VIl indicates that nonvictims may be benefited}, /., at 490,
106 5.Ct., at 3058 {O'CONNOR, J., concurning in part and dissenting in part) ("It is now clear . that a majonty of the
Court believes that the last sentence of § 706(g} does notin all circumstances prohibit a court in a Title VIl employment
discnmination case from ordenng relief that may confer some racial preferences with regard to employment in favor
of nonvictims of discrimination™); id., at 499, 106 S.Ct., at 3062 (WHITE, J, dissenting) (“| agree that § 706(g) does
not bar relief for nonvictims in all circumstances™).
In my view, an affirmative-action plan need not be supported by a predicate of racial discnmination by the employer
provided that the plan “serve[s] a valid public purpose, that it was adopted with fair procedures and given a narrow
breadth, that it transcends the harm to [the nonminority employees], and that it is a step toward that ultimate goal of
eliminating entirely from governmental decisionmaking such irrelevant factors as a human being's race.” Wygant, 476
U.8., at 320, 106 S.Ct., at 1871 (STEVENS, J., dissenting). In these cases, however, the plan was undoubtedly preceded
by an adequate predicate of racial discnmination; thus, | need not consider whether there 1s some present-day purpose
that might justify a race-conscious promotion scheme
Moreover, the District Court, in its opimon approving the consent decrees, found that the remedies are “reasonably
commensurate with the nature and extent of the indicated discrimmation,” are “hmited in duration, expinng as particular
positions generally reflect the racial  composition of the labor market in the county as a whole,” allow for “substantial
opportunity for employment advancement of whites and males,” and “do not require the selection of blacks ... who are
ungualified or who are demonstrably less gualified than their competitors.” 28 FEP Cases 1834, 1838 (ND Ala.1981)
Therefore, 1t cannot be claimed that the court failed to consider whether the remedies were tailored “"to fit the nature of
the violation.” Sheef Metal Workers, 478 U.S.. at 476, 106 S.Ct., at 3650 See also id.. at 496, 106 S.Ct., at 3060-3081
(O'CONNOR, J., concurring in part and dissenting in part).
Because consent decrees "have attributes both of contracts and judicial decrees,” they are treated differently for different
purposes Unifted States v ITT Continental Baking Co . 420 U 8. 223, 236, n. 10, 95 S.Ct. 926, 934, n. 10, 43 |..Ed.2d
148 (1975). See also Frrefighters v. Cleveland, 478 U 5., at 519, 106 S.Ct., at 3074. For example, because the content
of a consent decree I1s generally a product of negotiations between the parties, decrees are construed for enforcement
purposes as contracts. See [TT Continental Baking Co., supra, 420 .S, at 238, 95 S.Ct., at 935, Stotts v. Memphis Fire
Dept., 679 F.2d 541, 557 (CA6 1982), rev'd on other grounds, 467 U.S. 561, 104 S.Ct 2576, 81 L.Ed.2d 483 (1934),
For purposes of determining whether an employer can be held hable for intentional discnmination merely for complying
with the terms of a consent decree, however, it is appropriaie to treat the consent decree as a judicial order. Unlike the
typical contract, a consent decree, such as the ones at issue here, is developed in the context of adversary litgation.
Moreover, the court reviews the consent decree to determine whether it is lawful, reasonable, and equitable. In placing
the judicial imprimatur on the decree, the court provides the parties with some assurance that the decree is legal and that
they may rely on it. Most significantly, viclation of a consent decree is punishable as criminal contempt. See 18 U 8.C.
§§ 401, 402; Fed.Rule Crim Proc. 42.
in Walker v Birmingham. 338 U.S. 307, 87 S.Ct. 1824, 18 L. BEd 2d 1210 (1987), we held that a party can be held in
contempt of court for viclating an injunction, even if the injunctien was invalid under the Federal Constitution. However, in
upholding the contempt citations at issue, we made clear that that was “not a case where the injunction was transparently



Martin v. Wiks. 490 U.S. 755 (1989)

29

30

31

32

invahd or had only a frivolous pretense to valdity.” fdf , at 315, 87 $.Ct., at 1829 Courts and commentators have relied on
this reservation i positing that a contempt citation may be collaterally attacked if the underlying order was “transparently
invalid.” See, e.g., In re Providence Journal Co, 820G F.2d 1342 (CA1 1986), cert. dism'd, sub nom. Unifed Siates v
Providence Journal, 485 U.5. 693, 108 S.Ct. 1502, 99 L Ed.2d 785 (1988); 3 C. Wright, Federal Practice and Procedure
§ 702, p. 815, n. 17 (2d ed. 1982).
Both warrants and consent decrees bear the indicium of reliability that a judicial officer has reviewed the proposed act
and determined that it is lawful. See United States v Alexandria, 614 F.2d 1358, 1361 (CA5 1980} ("trial court must
satisfy itself that the consent decree is not unlawful, unreasonable, or inequitable before 1t can be approved™); App. to
Pet. for Cert. 238a. Unlike the police officer in receipt of a facially valid warrant, however, an empioyer with notice of an
affirmative injunction has no choice but to act. This added element of compulsion renders imposition of liability for acting
pursuant to a valid consent decree all the more inequitable.
Section 1508.8 does not differentiate between orders “entered by consent or after contested fitigation.” 29 CFR § 1608 8
(1989). Indeed, the reasoning in the Court’s opinion today would seem equally applicable to liigated orders and consent
decrees.
The Court's unwillingness to acknowledge that the grounds for a collateral attack on a judgment are significantly
narrower than the grounds available on direct review, see ante, at 2190, n. 6, 1s difficult to reconcile with the host of
cases cited in United States v. Frady. 456 U.S., at 165, 102 S.Ct., at 1593, the cases cited in n. 8. supra, and those
crited In the scholarly writings cited in n. 5, supra,
It is inevitable that nonminonty employees or applicants will be less well off under an affirmative-action plan than without
it, no matter what form it takes. For example, even when an employer simply agrees to recruit minority job applicants
more actively, white applicants suffer the “nebulous” harm of facing increased competition and the diminished Iikelthood
of eventually being hired. See Schwarzchitd, Public Law By Private Bargain: Title Vil Cansent Decrees and the Fairness
of Negotiated Institutional Raform, 1984 Duke L.J. 887, 909-910.
In professing difficulty in understanding why respondents are not "bound” by a decree that provides a defense to
employment practices that would otherwise violate Title VII, see ante, at 2190, n. 6, the Court uses the word “hound"” in
a sense that is different from that used earlier in its opinion A judgment against an employer requiring it to institute a
seniority system may provide the employer with a defense to employment practices that would otherwise viclate Title VII.
In the sense in which the word “bound” is used In the cases cited by the Court, ante, at 2184 and 2185 of its opinion,
only the parties to the liigation would be “bound” by the judgment. But employees who first worked for the company 180
days after the lihgation ended would be “bound” by the judgment in the sense that the Court uses when it responds to my
argument. The cases on which the Court relies are entirely consistent with my position. Its facile use of the word "bound”
should not be allowed to conceal the obvious flaws in its analysis.
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